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Plaintiffs, individually and on b®alf of all others similarlysituated, by their undersigned
counsel, allege the following based upon peas&nowledge and couels’ investigation.

l. NATURE OF THE ACTION

1. Plaintiffs’ claims arise from the massi¥®dnzi scheme perpetrated by Bernard L.
Madoff (“Madoff”) through his invetment firm Bernard L. MadbInvestment Securities LLC
(“BMIS”). As the public learned on Decdmar 11, 2008, Madoff stole hundreds of millions of
dollars for personal enrichment and misappropri@iétbns more to perpetuate the scheme, in
what is, undoubtedly, the largekeist in financial history. As a result, Madoff has been
sentenced to one-hundred fifty years in prisohe Securities @l Exchange Commission
(“SEC”) and numerous financial agges are vigorously searchifgy the stolen funds. And the
final tally to date indicates thapproximately $65 billion have disappeared.

2. Madoff, however, did not act aloneMadoff deployed a web of sales teams
throughout the world, but based in the United Statéisisninstance, that captured tens of billions
of dollars in investment vehicles, commonly reéel to as feeder funds. These feeder funds
were established exclusivelyrfthe purpose of investing witlladoff, in New York, in what
was effectively one integted and coordinated operation. as reason, théeeder funds had
no offices, employees, or existence, aside fitva corporate form and bank account in an
offshore jurisdiction. A bank account that merserved as a pass through to wire monies to
Madoff. All investment operations wecarried out by Madoff in New York.

3. To lure investors, however, the feedends marketed themselves as sophisticated
financial institutions that would safeguard inwst monies and conduct strict oversight of
Madoff. But the feeder funds were making hund&dsillions of dollars infees, and these fees
were being paid in real cash that was not fictitio@ash that they haueept to this day. Not

surprisingly, those enormougds served as a sufficient incentive for the feeder funds to



Case 1:09-cv-20215-PCH Document 156 Entered on FLSD Docket 10/21/2009 Page 17 of
229

intentionally ignorehe blatant signs of Madoff's wrongdoingygn that the reaisk of loss was
borne by the investors, not the funds. Madoff badentially paid off the feeder funds to stop
asking questions.

4, Documentary evidence uowered by Plaintiffs shows dh that is precisely what
occurred in this instance. When Defendantscétfely asked Madoff toee where the cash was,
they were rebuffed. But instead withdrawing Plaintiffs’ moniesDefendants simyp sought to
change the disclosures in the investment prospestto supposedly, aidproperly, protect their
own liability, instead of protecting investors.

The Santander Defendants’ Wrongful Conduct

5. Plaintiffs and other members of the Clasgested in a feeder fund called Optimal
Multiadvisors Ltd. (“Optimal Multiadvisors”). Optimal Multiadvisors had two sub funds:
Optimal Strategic U.S. Equity Ltd. (“Optimal SUS”) and Optimal Arbitrage Ltd. (“Optimal
Arbitrage,” together with Optimal SUS, the p@mal Funds”). Optimal SUS was exclusively
established to invest with Maff and was nothing more thanpass-through vehicle that gave
one-hundred percent of igssets to Madoff. Optimal Arbitragnvested a substantial percentage
of its assets with Madf but not all.

6. Optimal Investment Services, S.A. (“O)Served as the investment manager of
Optimal Multiadvisors and controlled the inwyesints with Madoff. Banco Santander, S.A.
(“Santander”) owned 99% of OIS. Banco Sadix International, which is based in Miami,
Florida (“Santander Miami”), was principally ggonsible for selling Gpmal Multiadvisors to
investors. Santander Miami is also a wholly-owned subsidiary of Santander.

7. In September 2002, Santander becameamed about a “number of issues that

[might] involve legal risks for th [Santander] Group” ith respect to Madoff. Santander ordered
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OIS to send a team to investigated meet with Madofdind a number of New Yk law firms. The
investigation resulted in at least two intermaémoranda written by a®IS emploge, Karine
Courvoisier (the “Courvoisier Memoranda”) (attactseesdExhibits 14 & 15). The issues raised in
the memoranda wemd the heart of Madoff'$onzi scheme because they concerned the existence
of the assets pposedly heldby Madoff. Seanfra {1 65-90).

8. As set forth in the Courvoisier Memoran@&antander and OIS were concerned that
Madoff was the custodian of his aviunds. While investment adé@rs almost universally have a
third-party custodian that asss independence, Mdflovas an extremely rare exception who
demanded that he, through BMIS, be the custodidns unusual arrangentesgquarely raised the
critical concern of how to verifghe existence of assets well as the inggity of the account
statements issued by BMIS. As renowned sgesrexpert and Columbia Law School Professor
John Coffee said, “[b]eing your ewcustodian violates the first rub common sense, you can'’t be
your own watchdog® In addition, because B was also a broker-dea, BMIS generated its
own trading confirmations for investors as weBy combining the brokerahler entity with an
investment custodian, BMIS created an insdlateelf-sustaining finacial enterprise which
generated all reporting to its investors — inahgdihe Optimal Funds — thiout any third-party
oversight. This concern was figed by OIS, but pointedly ignorethy the detrimenbf Plaintiffs
and the Class.

9. In light of the heightened concern eagpsed by the Courvoisier Memoranda about
Madoff’'s unusual operation, Santander and OI$ with Madoff on Septetver 18 and 19, 2002.

At these meetings, they asked Madoff to aiIsexternal custodiarBut Madoff refused.

1 Cristina McEachern Gibbs, “Proposeifl:3100 Million to Crack Down on Wall Street
Fraud,” Advanced Trading, January 27, 200@p://www.advancedtrading.com/regulations/
showAtrticle.jhtml?articlelD=212902968.
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10. Instead of withdrawing the funds, hoveey Santander and OIS took no action to
protect the investors or Ky that the Optinal Funds’ assets still exesl. For example, Santander
and OIS never confirmed thi any of Madoff's purported counterfias that the billions of dollars
in trades that Madoff claimed he executed eyeryr actually took placeAlthough Madoff was a
broker-dealer and custodian of the Optimahdisy Madoff still had to supposedly buy stocks,
bonds, and options from the outsidorld. We now knowhat he never did. But Santander and
OIS never once, since 1996, contacted a single cantgrto confirm that Madoff had traded with
them. (If they did call, however, then theyeknthat Madoff was runngha Ponzi scheme.)

11. In addition, Madoff claimedhat BMIS was subject t@n annual audit. The
supposed auditors, however, revea small, unknown firm wh only three employees called
Friehling & Horowitz (‘F&H”"). F&H's offices were locate in a strip mall in New City, New
York, and were no largghan a small coffee sho Santander and OIS thonly never contacted
F&H to confirm or toinquire about the extewff the supposed audit, but they also never checked
F&H’s status with the Americamstitute of Certified Public Acountants (“AICPA”). Had they
done so, they would have discovered that F&Hiféeform every year with the AICPA certifying
that F&H did not conduct any audits. Davietiehling, the sole practitionat F&H, has since been
criminally charged by the U.S. Attorneytime Southern Disitt of New York.

12.  Accordingly, it is patently clear that Sandean and OIS took naction to confirm the
existence of the assets or Madoff's assertiemgn though they knew dh this was a serious
concern. Instead, Santander &i& merely sought to add disclosures to the investing documents
distributed to investors in an unsuccessful efforteduce their own liability. In the prospectuses
distributed after the now infamo&eptember 2002 meeting with 8itdf, a section gpeared for the

first time that essentially saitiat there was a “possiity,” or “risk,” that Madoff could abscond
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with the assets. But merelysdlosing the supposed “possibilityf misappropriation did not, and

does not, exonerate Defendants here from comdutitie minimal procedures necessary to ensure
that that was not the case — especially given that Santander and OIS sold Optimal Multiadvisors to
Plaintiffs by representing in the offering docurtgethat, “[tjhe Investment Manager [OIS] bases

its investment decisions oncareful analysisof many investment managersSeg, e.ginfra

162).

13. Indeed, OIS’s own internal guidelines foonducting a “careful analysis” are set
forth in documents obtained by Plaintiffs, and attached to this Compheeinfra 7 91-131).
These documents leave no doubt that OIS violagedwn internal due diligence policies. For
example, OIS supposedly had to confirm withdd#&'s counterparties that Madoff executed the
trades he claimed to have made. The integoaelines even notedahanother OIS fund had
suffered a substantial loss in 1998 because a emarty had failed to honor its obligations.
The internal guidelines thus emphasized thas minimum, OIS had to investigate the identity
of the counterparties to evaluatee credit risk. Having lost millions of dollars at least once
before, OIS knew how critical an appropriateview of counterpartee was to protecting
investors assets.Séenfra § 94).

14.  OIS’s own internal due dilgnce guidelines alsequired the use afertain complex
guantitative programs that wght to find statistical discpancies betwee a manager's
representations about the executibmhis strategy and the supposedults. OIS used a tool known
as FOFIX. The compy that created FOFIX used the tadter Madoff's Ponzi scheme was
disclosed, and concluded tHaOFIX was effectively flashing deand ringing alarm bells with

respect to Madoff well bere December 2008.S€einfra §{ 101-108).
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15.  Despite these numerous red flags, OIS and Santander remained undeterred in their
qguest for fees and continued to sell the OgtifAunds to unsuspecting investors. OIS and
Santander sold the Optimal Funds based on thekeistbelief that, if theynerely said that it
was “possible” that Madoff could steal the mpnéhere was nothing & OIS and Santander
needed to do — except collect their own fe€lS and Santander thus centralized the selling
efforts of the Optimal Funds through Santaniliggmi’s activities in the United States. Based
on evidence obtained in the coursePlaintiffs’ investigation OIS, Santander, and Santander
Miami, completely disregarded the corporate fasfhthe various entities and indiscriminately
sold the Optimal Funds through Santander Miami.

16.  Santander Miami was the logical centralmdor selling the Optnhal Funds to Latin
America for many reasons. It ke functional headquarters fortltaAmerican operations, with
hundreds of employees at Brickell Avenue (MiaFigrida), compared witlsignificantly smaller
offices in Latin America. Alsoaccounts at Santander Miami, &hds based in the United States,
had already invested hundredsrallions of dollars in Madoff thragh Optimal Multiadisors.

17.  Importantly, Santander Miami did not limis activities and serges to only those
investors that had accounts in Miansantander Miami also condad the operations and sales of
the many smaller and, essially, mere outposts ihatin America. For exmple, Plaintiff Marcelo
Guillermo Testa and thousands of other inmestin Optimal Multiaglisors had accounts in
Santander’s affiliate in the Bamas. But the Bahamsaaffiliate was pringally an offshore
corporate vehicle with virtuallyno operations. Indeed, Plaintiffesta’s account statements on
Bahamian letterhead weraailed from Miami eery single month, and i@ been mailed from
Miami every month since at least April 2005. Hmelopes are postmarked “U.S. Malil,” pay U.S.

metered prices, and have a return adslito a Miami Post Office BoxSéenfra § 329 and copy of
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envelope as Ex. 5). Lead Counsel has obtamadlitional copies of Miami postmarked envelopes
from other Santander account holders Wwhd accounts outside the United States.

18. Santander Miami’s banking operations on behalf of foreign affiliates were not
limited to ministerial functions. Santanrd&liami also opened bank accounts at offshore
affiliates for purposes of investing in the Optirkainds. In emails obtained by Plaintiffs, a Vice
President at Santander Miami offered a clientt@st in Optimal Multiadvisors and to open an
account in either Santander Bates or Santander Switzerland. The emails even attached all
thirteen forms that the investor needed itbdut to open a Swiss bank account, and all five
forms needed to open a Bahamian bank accoliot. a single employee afficer of Santander
Switzerland or Santander Bahamas is includetienemails. The emails and forms are attached
to this Complaint. $eenfra §{ 327-331).

19. Santander Miami’s employees were atee most important sellers of Optimal
Multiadvisors, especially Patricio Waterhouse (“Waterhouse”), Alfredo Lopez (“Lépez”), and
Diego Sacerdote (“Sacerdote”), in addition torNfaYangtela (“Yanguela”) and Fernando Diez
(“Diez”). These Santander Miami employeesuld regularly travel to Latin America from
Miami and sell investments in Madoff througbptimal Multiadvisors to Latin American
investors. Patricio Waterhoaisvas rewarded with a meetingth Madoff for being the top
Madoff salesman. All five employees were lwhge Miami for a substantial amount of time
starting in 2002. Waterhous¥angiela, and Diez remained based in Miami as of December
2008. Geeinfra 11 332-334).

20. In addition to selling th®©ptimal Funds from the UnideStates, the due diligence
and oversight of Madoff, or ladkereof, was conducted the United States. Santander and OIS

had, and continue to have, officen New York City, at 45 East GBiStreet. Madoff’s offices were
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located at 885 Third Avenue (at 53rd Street)wNéork City, less than three blocks away from
OIS’s offices.

21. At these offices, OIS had a team oflaast four mvestment andlue diligence
officers for a substantial period of time after 2001, including, Messrs. Hugh Burnaby Atkins
(“Atkins”), Balkir zZihnali (“Zihnali”), Jonathan Clark (“Clark; and Tom Lileng (“Lileng”).
Based on documents obtained by Plaintiffs, as waltasviews with some of these former OIS
employees, Atkins and Clark wespecifically hired and taskeslith supervising Madoff out of
New York.

22.  As part of their alleged due diligence Mfadoff, Atkins and Clark would receive
trade confirmations from Mioff by facsimile. These paper cepiof trade confirmations, however,
did not include time stamps nor prices for each individual trade. Instead, the paper confirmations
listed average prices for purchasesl sales of stocks on a daily basis. OIS’s reliance on paper
confirmations was entirely inconsistent with S internal documentand presentations to
investors. These documents and presentationsteditadoff was one dhe most technologically
advanced broker-dealers. Madoff had evdd ©IS (and DefendanPricewaterhouseCoopers
Ireland, the Optimal Funds’ audijcthat 99% of his trades wesdectronic. If so, why couldn’t
Madoff provide electronic trad confirmations with precis¢ime stamps and prices? The
confirmations also did not incledhe name of the counterpawtith whom Madoff had supposedly
traded. In effect, OIS accepted Madoff’s piecepayer that said that Madoff had executed certain
transactions without any verification, validatjoor independent review. OIS accepted these
representations from Madoff for eva decade without ever chewithat a single transaction had

actually occurred.



Case 1:09-cv-20215-PCH Document 156 Entered on FLSD Docket 10/21/2009 Page 24 of
229

23. Defendant Manuel Echeverria (OIS’s chéeecutive officer and chief investment
officer) regularly visited New York to meetithh Madoff on behalf of the Optimal Funds. In
fact, it appears that Echeverria met Madoff imMN¥ork as many as four times each year. This
is consistent with the importamof Optimal SUS for the OIS faly of funds, and the fact that
Optimal SUS was OIS’s flagshfpnd, out of fourteen otheuhds. By December 2008, Optimal
SUS supposedly had $3.1 billion @&ssets with Madoff, whichepresented approximately 30%
of all of OIS’s assets under magement — about $10 billion.

24.  Echeverria’s close oversight of Madoff afrdquent meetingsvith him is also
consistent with their long histar Optimal SUS had begun investing with Madoff very early on, in
February 1997, before OIS hadeavbeen established as an peledent unit withinSantander.
From its inception, Optim&US was a Madoff declited fund which invested one-hundred percent
of its assets with himOptimal SUS was “Echewda’s baby,” according to interviews with former
OIS employees. In fact, Echeverria received threas salary, an amount of 0.15% of Optimal
SUS'’s assets under management, which wa®ptré annual commissions paid by investors.

25.  Echeverria, Santander Miami, Santanderd OIS, however, were not the only
Defendants who ignored the obvious red flags surrounding Madoff. So did
PricewaterhouseCoopers Ireland (“PwC Ireland”), Whierved as Optimal 8% auditor, together
with PwC Bermuda, PwC U.S., @éfPwC International{*PwC Defendants”), which assisted PwC
Ireland with the audit.

The PwC Defendants’ Wrongful Conduct

26.  As set forth in detail belovihe PwC Defendants collabagdtin providing the audit
opinions issued by PwC Ireland to investors in Optimal SUS. The PwC Defendants were required

to obtain independent confirmation that Madoffl lrastody of the Optilh&US assets. The PwC
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Defendants, however, never confirmed that thetagsésted — ignoring the most critical aspect of
any audit. Instead, thewC Defendants simplgccepted Madoff's assesti that he held all $3
billion worth of OptimalSUS’s monies, without &v obtaining independemonfirmation. The
failure to conduct this routinend most basic auditing @cedure is sufficient to establish that the
PwC Defendants conducted audit at all. $ee, e.ginfra § 249).

27. Plaintiffs have sued PwC Bermuda and PWS. here, in part, because Plaintiffs
have obtained an internal PwC report concerttegauditing procedurenducted on Madoff by
partners from PwC Bemda and PwC U.S. Sgeinfra | 250-261; Ex6; the “PwC Madoff
Report”). The PwC Madoff Report shows tiRatC Bermuda and PwC U.8et with Madoff in
New York, and that that report foad the basis for PwC Ireland’s authat year. Acording to the
PwC Madoff Report, PwC Bermuda and PwC UaSked Madoff certain critical questions,
including, where he kept the bilhs of dollars in U.S. TreasunilB which he claimed represented
all the monies of OptimMa&SUS as of Decendr 31 every year. (Madoff had always claimed that
when he was not in the markekecuting his split strike convéra strategy, he had all the money
invested in government securities, and thet was the case eyesingle year-end).

28.  Madoff replied that the U.S. Treasury Billgere traded through the Government
Securities Clearing CorporationGSCC”) and held at Bank dflew York (“BONY”). While
Madoff was a broker-dealer forogks, he was not a dier-dealer for govement securities and,
therefore, could not take custody of U.S. Freq Bills. None of ta PwC Defendants ever
contacted GSCC or BONY confirm the existencef the billions of dollarsn U.S. Treasury Bills
reported in Optimal SUS’s balanskeet at the end of each year.

29. The PwC Defendants alsowse communicated with Mioff's auditors F&H, nor

investigated F&H'’s creddials. One of the first procedures miated by the auditing standards at

10



Case 1:09-cv-20215-PCH Document 156 Entered on FLSD Docket 10/21/2009 Page 26 of
229

issue here (discussed detail below) required thPwC Defendants to vdtadoff's auditor. This
was due to the fact that Optin®lUS had one-hundred percent offitsds invested in Madoff and,

in effect, Optimal SUS was nothimgore than a pass-through veaiaito Madoff. Accordingly, an
audit opinion of Optimal SUS required that tC Defendants conduct certain procedures on the
reliability of Madoff's financial sitements. Those financial statts, however, were completely
phony. Had the PwC Defeadts conducted even a minimal inigation of F&H,they would have
discovered that F&H had never audited BMIPwC Ireland, however, never communicated,
directly or indirectly, nor sought ttommunicate with F&H. That, iand of itself, isalso sufficient

to establish that the dii by PwC Ireland amounted no audit at all.

30. PwC Ireland was paid about $26,000 and,830 to audit Opthal SUS in 2006 and
2007, respectively. This was bigrenough to cover travel expenses to New York. As a result,
PwC lIreland joined numerous PwC affiliatesotighout the world whit also audited Madoff
feeder funds. Plaintiffs are aware of at teaight other Madoff feest funds audited by PwC
affiliates that, as of Decemb2008, had approximatelyl7 billion invested wh Madoff. Instead
of having each PwC affiliate travel to New Yahkd conduct its own procedures, the PwC affiliates
centralized the work with P@&/Bermuda and PwC U.S.

31. One partner from each of these two firmet with Madoff in New York to conduct
procedures that would then be reported back to Beach affiliate that had to issue an audit opinion
regarding a Madoff feederrid. But in this efforto minimize costs and ceatize the review for all
Madoff feeder funds, howevePwC Bermuda and PwC U.S. dmbthing more than meet with
Madoff and accept his astiens without any independent verifima. An auditors acceptance of
representations without confirmati or performance of testing procedures violates Independent

Standards for Auting (“ISA”). (Seenfra Y 215-237).

11
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32. In sum, the crux of the allegations this Complaint arethat Defendants (i)
admittedly had serious caerms about the custody of PlaintifisSsets invested with Madoff, (ii)
asked Madoff critical questions @t the custody of Plaintiffs’ssets, but (iii) failed investigate
further. This egregiously wngful conduct took place almostausively in the United States.

33.  Accordingly, Plaintiffs assert common law claims faomfer alia, breach of
fiduciary duty, gross negligence, negligenaad unjust enrichment, as well as, claims under
Section 10(b) and 28) of the Securities Exchange Actk834 (the “Exchange Act”), 15 U.S.C.

88 78j and 78t(a), and Rule 10b-5, 17 C.BR40.10b5, promulgated thereunder by the SEC.

34.  Plaintiffs bring this action as a claastion pursuant to Rules 23(a) and 23(b)(3)
of the Federal Rules of Civil Rzedure, on behalf oflgpersons or entitiewho, (i) owned shares
of Optimal SUS, Optimal Arbitrage, Optimal SUS (Ireland), or Optimal Arbitrage (Ireland) on
December 10, 2008, or (ii) purchased shares of Optimal SUS, Optimal Arbitrage, Optimal SUS
(Ireland), or Optimal Arbitrage (Irelandjom January 27, 2004 to December 10, 2008 (the
“Class Period”), and were damaged thereby due to the wrongful conduct alleged in this
Complaint (the “Class”). Excluded from theaS$ are the Defendants, any entity in which
Defendants have a controlling interest, and the officers, directors, affiliates, legal representatives,
heirs, successors, subsidiaries, assigns, or inatgetimily members of any such individual or
entity.

. THE PARTIES

A. PLAINTIFFS

35. Court-appointed Co-Lead Plaintiffnversiones Mar Octava Limitada (“Mar
Octava”), is, and was at all timeslevant hereto, a companysed in Talcahuano, Chile. During
the Class Period, Mar Octava invested in Opti®US and Optimal Aitrage through its bank

account with Santander Miami, in Miami, Florides set forth in the athed certification (Ex.

12
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1). Due to the activities alleged herein, Mar @atdnas lost all, or substantially all, of its
investment in Optimal SUS, a substantial amountsohvestment in Optimal Arbitrage, and has
paid substantial advisory fees for illusory services.

36. Court-appointed Co-Lead Plaintiff, International Harvester Limited
(“International Harvester”), is, and was at athéis relevant hereto, a company incorporated and
based in the British Virgin Islands. During thea€8 Period, International Harvester invested in
Optimal SUS and Optimal Arbitrage through ltank account with Banco Santander (Suisse)
S.A. (“Santander Switzerland”), as set forth in the attached certification (Ex. 2). International
Harvester never had any contact with anypkayees of Santandedwitzerland until August
2008, at least ten years aftereophg the account. Due toethactivities deged herein,
International Harvester has lost all, or subs&digt all, of its investment in Optimal SUS, a
substantial amount of its investment in Optimabiftiage, and has paidilsstantial advisory fees
for illusory services.

37. Court-appointed Co-Lead PlaintifSan Javier International Limited (“San
Javier International”), is, and was at all tinmekevant hereto, a company incorporated and based
in the British Virgin Islands.

@) During the Class Period, San Javigemational invested in Optimal SUS
through its bank account with Santand&ami, in Miami, Florida,as set forth irthe attached
certification (Ex. 3). Due to the tadties alleged herein, San Javiaternational has lost all, or
substantially all, of its investment in OptimaUS, and has paid substantial advisory fees for
illusory services.

(b) Plaintiff San Javier Intmational also investeth Optimal Arbitrage in

September 2003. This purchase occurred more than five years from the commencement of this

13
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action and therefore does not form the basis for any Exchange Act claims, only common law
claims. Due to the activities alleged here8an Javier Internationdlas lost a substantial
percentage of its investment in Optimal Arbigagnd has paid substeah advisory fees for
illusory services.

38.  Plaintiff, Juan Gonzalo Pérez Valdez(“Valdez”), is, and was at all times
relevant hereto, a resident of Mexico. Dgrithe Class Period, Valdez invested in Optimal
Strategic US Equity Ireland throludnhis bank account with Santamddiami, in Miami, Florida,
as set forth in the attachedrtification. (Ex. 4).

(@) Plaintiff Valdez also invested in Optal Arbitrage (Ireland) in May 2003.
This purchase occurred more than five gefiom the commencement of this action and
therefore does not form the basis for angtiange Act claims, only common law claims.

(b) Due to the activities alleged herein, Vatdhas lost all, asubstantially all,
of his investment in Optimal SUS (Ireland), andtla substantial amount of his investment in
Optimal Arbitrage (Ireland) asrasult of the wrongdoing allegedtinis Complaint, and has paid
substantial advisory fees for illusory services.

39. Mar Octava, International Harvester, San Javier International, and Valdez will be
collectively referred to as ¢h*Exchange Act Plaintiffs.”

40.  Plaintiff, Marcelo Guillermo Testa (“Testa”), is, and was at all times relevant
hereto, a resident of Buenosrés, Argentina who invested atsé Optimal SUS and Optimal
Arbitrage. These investments occurred more tina years from the commencement of this
action and therefore do not form the basis day Exchange Act claims, only common law
claims. Due to the activities alleged herein, PlHifsta has lost all, or substantially all, of his

investment in Optimal SUS, and lost a substhatizount of his investment in Optimal Arbitrage

14
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as a result of the wrongdoing alleged in this Clanmp. Plaintiff Testa has paid substantial
advisory fees for illusory services.

41.  Plaintiff, Antonio Atencia Puado (“Puado”), is, and was at all times relevant
hereto, a resident of Spain wihovested assets in Optimal SUS. Plaintiff Puado invested in
Optimal SUS through his bank account with Sadé Switzerland. These investments occurred
more than five years from the commencemerthis action and therefore do not form the basis
for any Exchange Act claims, only common lawicis. Due to the activities alleged herein,
Plaintiff Puado has lost all, or substantially ali,his investment in Optimal SUS, and has paid
substantial advisory fees for illusory services.

B. DEFENDANTS

42. DefendantBanco Santander, S.A.(“Santander”) is the parent bank of Grupo
Santander, the leading finaak institution in Spain, andone of the largest financial
conglomerates in the world. As of the endhef second quarter 2009, Samier had total assets
exceeding $1.5 trillion dollars, more that32,000 employees, and the largest market
capitalization of any bank in atinental Europe. Through whollywned subsidiaries, Santander
has hundreds of offices in the United Stateduiting Miami, New York, Houston, Los Angeles,
San Diego and Seattle.

(@) Santander has submitted annual repddsthe SEC pursuant to the
Exchange Act since 1999 by filing Forms 20-F. g&$ forth in the Form 20-F filed on June 30,
2009, for the annual period ending December 31, 2B88tander had three different securities
registered with the SEC: (i) American Deposit&gceipts, each represergithe right to receive
one Share of Capital Stock of Santander (“ADRS§i) shares of Capital Stock, and (iii) Non-

cumulative guaranteed preferred stock of SantaRo&ance. The ADRs trade on the New York
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Stock Exchange. There were 8.0 billion sharesapital stock outstanding as of December 31,
2008.

(b) Santander has permanent offices locatiedb East 53rd Street, New York,
New York 10022, and according to its FormR®@er the period ending December 31, 2007 and
filed June 30, 2008, has “signifitaoperations in New York.”

(c) An SEC No Action Letter, datedufyust 18, 2008, states that Santander
also conducts securities busine@sshe continental U.S. through i@ander Investment Securities
Inc., Banesto Securities, IncndaAbbey National Securities, Inc.

(d) Santander has at least 28 different gliages in the United States, as set

forth in its 2007 Form 20-E.

> The 28 subsidiaries are: (1) Abbey Natl (America) Holdinglnc., 100% indirectly-
owned, holding company; (2) Abbey National dloyment Services Inc., 100% indirectly-
owned, employment services; (3) Abbey Natiddaftth America Corportgon, 100% indirectly-
owned, finance; (4) Abbey National North Angax LLC, 100% indirectly-owned, finance; (5)
ANSI, 100% indirectly-owned, Broker-Deale{®) ANFP (US) LLC, 100% indirectly-owned,
finance; (7) Santander Mian85.89% directly, banking; (&antander Puerto Rico, 90.59%
indirectly-owned, banking; (9) Banesto Delawhre., 89.19% indirecthowned, finance; (10)
Banesto Securities, 89.19% indirectly-ownfiance; (11) BST International Bank, Inc.,
99.72% indirectly-owned, banking; (12) Crefigag., 100% directlyfinance; (13) Island
Insurance Corporation, 90.59% indirectly-ownasurance; ( 14) NW Services CO, 88.40%
indirectly-owned, e-commerce; (15) Sardar Asset Manageme@orporation, 90.59%
indirectly-owned, asset management; (36htander BanCorp, indirectly-owned, holding
company; (17) Santander Central Hispanwakce (Delaware) Inc., 100% directly owned,
finance; (18) Santander Consumer USA 186% directly owned, finance; (19) Santander
Financial Services, Inc., 90.59% indirectly-ownkshding company; (20) Santander Insurance
Agency, Inc., 90.59% indirectlywmed; insurance brokerage; (21) Santander International Bank
of Puerto Rico, Inc., 90.59% indirectly-owndmhnking; (22) SIS, 100% indirectly-owned,
registered broker-dealer; (23antander Overseas Bank, 1rii®0% indirectly-evned; banking;
(24) Santander PR Capital Trust I, 90.59%riaclly-owned; finance(25) Santander Private
Advisors, Ltd., 100% directly owned, holding coamy; (26) Santander Securities Corporation,
90.59% indirectly-owned; broker-dealer; (27)tteo& Acores Inc. Nevark, 99.72% indirectly-
owned; banking; and (28) Urevsia Puerto Rico, 100% indutly-owned; internet. (See 2007
Form 20-F at F-206-217).
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(e) On January 30, 2009, Santander acquiBovereign Bank. Sovereign
Bank was the 19th largest financial institution in the Unites States, by assets, as of December 31,
2007, per its last annual report. Its current hongepan the Internet skd, at the top and in
bold red letters, Santander, Sovereign is now part afne of the world’s largest and safest
banks.” (emphasis in original). Sovereigmas 750 branches and 2,300 ATMs in the United
States.

)] Santander has been registered todewt business in Florida since May 9,
1980, and files annual reports witretRlorida Department of Statdts registered agent is John
Villamil Morel, c/o Santander Miami, 1401 Bkell Avenue, Suite 1500, Miami, Florida 33131.

43. DefendantBanco Santander International (“Santander Miami”) is a wholly-
owned subsidiary of Santander, which conductsniess in the United States as an Edge Act
corporation organized under Section 25Atlté Federal Reserve Act, 12 U.S.C. 8§88 él%eq
Santander Miami is supervised by the Federal ResdBoard. Its headquarters are in Miami, at
1401 Brickell Avenue, Miami, Florida 33131. Itsal has offices in New York, Houston, Los
Angeles, San Diego, and Seattle. In 2007, ihed$233 million in net income, had total assets
of $42 billion, and had loans outstanding of approximately $32 billion.

44. Defendant Optimal Investment Services S.A. (“OIS”) is an investment
management company, incorporated in Switet in July 2001, with almost $10 billion in
assets under management adasfuary 7, 2008. Its principal aféis are located at 5-7 Rue Ami-
Lévrier, CH-1201, Geneva, Switzand, with additional offices located in New York, Miami,
and Madrid. OIS was, and continues to be, ittvestment manager for Optimal Multiadvisors,

Optimal SUS, and Optimal Arbitrage.
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45. DefendantManuel Echeverria Falla (“Echeverria”) was the Chief Executive
Officer and Chief Investmer®fficer of OIS from its inception, in June 2001, until June 2008,
when Echeverria left OIS. Echeverria was alse of three Directors dDptimal Multiadvisors
during the majority of the time levant to this Complaint. Frr to that, begining in 1989, he
was Executive Vice President ofr@ander (Suisse) S.A. and senasximanager of the Portfolio
Management and Fund Management Group fer Ititernational Privat Banking Division of
Grupo Santander. During this time, Echeverria built Santander's expertise in alternative
investment strategies, i.e., hedge funds.

46. DefendantAnthony L.M. Inder Rieden (“Inder Rieden”) is a Director of
Optimal Multiadvisors. Inder Rieden served adiractor of the prior aatinistrator of Optimal
SUS, Fortis Fund Services (Bahas) Ltd., until 2002.Inder Rieden’s adesss is Euro-Dutch
Trust Company (Bahamas) Ltd., &lotte House, Charlotte reet, P.O. Box N-9204, Nassau,
Bahamas.

47. DefendantBrian Wilkinson (“Wilkinson,” together vith Echeverria and Inder
Rieden the “Director Defendants”) is a Directar Optimal Multiadvisors. Between October
2001 and March 2006, Wilkinson was a MamagDirector of HSBC Services.

48. Defendants Santander, Santander Mia@is, and the Director Defendants are
collectively referred to as th&santander Defendants’

49. DefendantPricewaterhouseCoopers International Ltd.(“PwC International”)
is a United Kingdom membership-based comparwC International antrols constituent
PricewaterhouseCoopers officeslf-slescribed as member fisnwhich “comprise a vigorous
global network,” according to the global PwC Ngde. The chairman of PwC International

maintains his offices in New York City.
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50. Defendant PricewaterhouseCoopers (Dublih (“PwC Ireland”) served as
Optimal Multiadvisors’ auditorancluding Optimal SUS and OptimAlrbitrage. PwC Ireland is
the largest professional services firm in Irelamdl one of the “Big Four” auditing firms. PwC
Ireland’s office is located at One SpenbBerck, North Wall Quay, Dublin 1, Ireland.

51. DefendantPricewaterhouseCoopers LLP(“PwC U.S.”) participated in the audit
of Optimal SUS and conducted critical procedwedating to Madoff in New York City. PwC
U.S. is headquartered at 300 diton Avenue, New York, New Ykr PwC U.S. also maintains
offices in six cities in Florida (Fort Laudexié, Jacksonville, Miami, Orlando, Tampa and West
Palm Beach).

52. DefendantPricewaterhouseCoopers Bermudg“PwC Bermuda”) participated
in the audit of Optimal SUS and conducted catiprocedures relating to Madoff in New York
City. PwC Bermuda maintaimdfices in Hamilton, Bermuda.

53. Defendants PwC International, PwC Ireland, PwC U.S., and PwC Bermuda are
collectively referred to as thé®WwC Defendants” The PwC Defendants are only being sued in
connection with the audit of Optimal SUS and o€ being sued in connection with the audit of
Optimal Arbitrage.

54. DefendantHSBC Securities Services (Ireland) Limited("HSBC Services” or
the “Administrator”’) was the administratomegistrar, and transfer agent of Optimal
Multiadvisors, including Optimal SUS and fpal Arbitrage. The Administrator had
responsibility for the administration of Optitrdultiadvisors, which includes Optimal SUS and
Optimal Arbitrage, such as the calculation ot Weset Value and prepaiat of accounts. The

Administrator also served as Company SecyetarOptimal Multiadvisors. The Administrator
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is an indirect, wholly-owned subsidiary of BS Holdings plc, a public company incorporated
in England.

55. DefendantHSBC Institutional Trust Services (Ireland) Limited (*HSBC
Trust” or the “Custodian”) was the custodian for Optimal Multiadvisors, which includes Optimal
SUS and Optimal Arbitrage. The Custodiararsindirect wholly-owned subsidiary of HSBC
Holdings plc, a public compg incorporated in England.

II. RELEVANT NON-PARTIES

56.  Optimal Multiadvisors, Ltd. (“Optimal Multiadvisors”), which ot a Defendant
in this action, was incorporatéa 1995 as an Inteational Business Company under the laws of
the Commonwealth of the Bahamas. Optimal Mditisors is an investmefiind classified as a
Standard Fund pursuant to the provisions ef lttvestment Funds Aend Regulations of The
Bahamas. The registered address of Optimadtiddlvisors is Fort Nassau Centre, Marlborough
Street, P.O. Box N-4875, Nassau, Bahamas.

57. Optimal Strategic US Equity Ltd. (“Optimal SUS”) and Optimal Arbitrage Ltd.
(“Optimal Arbitrage,” together with Optial SUS, the “Optimal Funds”), which aneot
Defendants in this action, aferading Companies of Optimalultiadvisors (effectively, sub
funds). Optimal Multiadvisors offered non-votingrigapating shares (“Participating Shares”)
in Optimal SUS and Optimal Arbitrage to Plaifstand other similarly situated investors.

58.  Optimal Multiadvisors Ireland Public tiited Company (“Optimal Multiadvisors
Ireland”) is an open-ended investment company wéitiable capital organized under the laws of
Ireland. Optimal Multiadvisors Ireland is an bralla fund with underlying funds, including:

(@) Optimal Strategic US Equity llend US Dollar Fund and Optimal
Strategic US Equity Ireland Euro Fund (togetfi@ptimal SUS Ireland”).Optimal SUS Ireland

invested one-hundred percent of its asgatis Optimal SUS, the Bahamian fund.
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(b) Optimal Arbitrage Ireland US Dolldfund and Optimal Arbitrage Ireland
Euro Fund, (together, “Optimal Aitrage Ireland”). Optimal Aitrage Ireland invested one-
hundred percent of its assets witht@l Arbitrage, the Bahamian fund.

(©) Optimal SUS Ireland and Optimal Bitrage Ireland were the mirror
images of Optimal SUS and Optimal Arbitragedawere simply an investment vehicle into
Optimal SUS and Optimal Arbitrage for European investors. Optimal SUS Ireland and Optimal
Arbitrage Ireland arenot Defendants in this action. (November 2008 Prospectus, Optimal
Multiadvisors Ireland, Ex. 7).

V. BACKGROUND FACTS
A. MADOFF'S PONZI SCHEME

59. Madoff founded BMIS in 195Qs a New York limited liability company and was
its chairman and chief executive officer. Madoff ran BMIS mainly through his family, including
his brother Peter, and sonsidkew and Marc. BMIS had te business units: market making,
proprietary trading, and investmeadvisory (“Investment Advisory”).

60. The Investment Advisory business putedty invested using a split strike
conversion strategy. The strateigyolved the purchase and saleesfuity securities, options,
and government securities. Although investorghia Investment Advisory business received
monthly or quarterly statemen purportedly showing the eitys securities, options, and
government securities that thevestor owned, as wedls the growth of and profit from those
accounts over time, these statemewdse a complete fabricatiorfhere is no record of BMIS or
Madoff having cleared a single purcbas sale of securities at the Depository Trust & Clearing
Corporation (“DTC"), the clearing house for sucansactions, or any oth&ading platform on

which BMIS could have reasably traded securities.
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61. Additionally, there is no evidence thitadoff or BMIS ever purchased or sold
any of the options claimed to have been puretias sold and reported to BMIS’s Investment
Advisory investors. Options related to t8&andard & Poor’s 100 (“S&P 100”) companies are
typically traded on the Chicagdoard Options Exchange (“CBOE”). There are no records of
Madoff or BMIS ever having purchasedsold any options on the CBOE.

B. MADOFF'S ARREST AND GUILTY PLEA

62. On December 11, 2008, federal authoritigested Madoff and charged him with
violations of the securities laws after M&idadmitted that his moryemanagement operation
was “a giant Ponzi scheme.” Madoff further attied that “there [was] no innocent explanation”
and estimated that investors’ losses reac®®@ billion. That same day, the SEC filed an
emergency action to halt all ongoing acti\stiey Madoff and BMIS. The action is stylesE-C
v. Bernard L. Madoff08 Civ. 10791 (S.D.N.Y. Dec. 11, 2008).

63. On December 15, 2008, the Securities &toe Protection Cqoration (“SIPC”)
filed an application in the United States Distri@burt for the SoutherDistrict of New York
alleging that BMIS was not able to meet itdigdtions to investors as they came due and,
accordingly, that the investors needed thetgution afforded by the Securities Investor
Protection Act (“SIPA”). The Court granted t8&C application and appointed Irving H. Picard
as the Trustee to liquidate BMI$ & “SIPC Trustee” or “Mr. Picard”).

64. At a plea hearing on March 12009, in the case captionédhited States v.
Madoff Case No. 09-CR-213 (DC), Madqidfed guilty to an 11-courdriminal information filed
against him by the United States Attorney fbe Southern Districof New York. Madoff
admitted that he “operated a Ponzi scheme thrabghnvestment advisory side of [BMIS],”

and that “I knew what | wadoing was wrong, indeed criminal.”
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V. SUBSTANTIVE ALLEGATIONS CONCERNING THE SANTANDER
DEFENDANTS

A. IN 2002, SANTANDER AND OIS IDENTIFIED MADOFF'S
SUBSTANTIAL COUNTERPART Y AND CUSTODIAL RISK

65. Inthe Summer and Fall of 2002, Sardar and OIS became extremely concerned
about Madoff's counterparty andstodial risk. In two memorandarepared by Courvoisier to
Echeverria, Courvoisier explaimethe concerns and proposedpkn of action (the “First
Courvoisier Memorandum,” or “FCM,” antbecond Courvoisier Memorandum,” or “SCM,”
Exs. 14 & 15@ The memoranda were prepared O©fS and Santander Central Hispano
letterhead (“SCH"Y.

1. The First Courvoisier Memorandum

66. According to the First Courvoisier Memorandum, the concern over Madoff
originated at Santander:
In reviewing the legal documentation related specifically to the
management of Optimal Strategic US Equity Ltd. and Optimal
Arbitrage Ltd. (specifically “Infiltator”) (together “the Funds”),
the Santander Central Hispano Group (hereafter “SCH”) has
detectech number of issues that maynvolve legal risks for the
Group. These issues need to be analysed and resolved.
(FCM, Ex. 14 at 1; emphasis supplied).
67. Accordingly, Courvoisier and Santandepgncipal concern was the “legal risks

for the Group,” rather than the investors’ assets.

® These memoranda were publicly quoired Bloomberg dicle on June 18, 2009, by
Warren Giles, entitled, “Geneva Probes Santahtietoff Links As Invesir Alleges Scam.”
Mr. Giles has copies of these memoranda.

* SCH is the predecessor entity to the Santander Group.
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68. The First Courvoisier Memorandum debed the legal relationship between
Optimal Multiadvisors and Madoff/BMIS. It explained that BMIS had executed certain
contracts on January 31, 1996, wiitle “Optimal Fund, including:

1. Opening Account Document whereas the Optimal Fund has
established a brokerage accofortthe Funds at Madoff.

2. Customer Agreement relating to the opening or maintaining
of the accounts opened with Madoff. This Agreement
should be considered as a Custody Agreement;

3. Trading Authorization Limited to Purchases and Sales of
Securities whereby the OptimBund authorizes Madoff as
his agent and attoey in fact to buy,sell and trade in
stocks, bonds and any other s#&ges for its account. This
Agreement should be considdr as a general power of
attorney (discretionary);

[4.] Option Agreement which states the terms and conditions
and risks of transactions option contracts.”

(FCM, Ex. 14 at 1-2).
69. Courvoisier raised a numbef “issues,” many of which focused squarely on the
concern that BMIS was its own custodian:

According to the Customer Agreement, we understand that the
assets of the Funds are held by Madoff itself. In this regard, when
asked why a client could not stiody securities elsewhere, i.e.
outside the Madoff organisati, Madoff offers two reasons:

A) Unforeseen operational issues such as trade
settlement could compromise the strategy. For
example, if the 30 or so stocks that compose the basket
fail to settle at the samdéime then the basket's
correlation to the S&P 100 may be jeopardized.

B) If the securities were to be delivered to an external
custodian a client could coeivably sell out any leg of
a trade, which would compromise the strategy.

In our process of improving the contractual relationship with
Madoff, we have achieved pd of the disclosure above-
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mentioned by the text our aditors of the Optimal Fund
(PricewaterhouseCoopers Bahanms® have included in their
audit, clearly stating that the ad¢seof the Funds are held by
Madoff.
(FCM, Ex. 14 at 2; emphasis supplied). Afteving identified the critical fact on which
Madoff’s entire Ponzi scheme hinged (self-custp@gurvoisier's main concern had thus turned
to self-preservation and attempts to disclairbiligy for the dangers #y saw — and foresaw —
rather than the safety of the investment.
70.  The First Courvoisier Memorandum iddgied many additional dangers about
Madoff and proposed the follng courses of action:
2) To ask for a legal opinion remglng the legal status of Madoff
as a Broker-Dealer, Custodiaamd “investment manager” of
the Optimal Fund under the laws of New York.
4) To disclose in the Prospectisthe Optimal knd, in particular
under the section related to thanis that their assets of [sic]

are held by Madoff and not by SCHT

o [sic] change the contractual party of the Agreements and have
separate agreements between Madoff and the Funds.

* k% %

7) To prepare a revised textsdeibing the Investment Strategy

applied to the Funds includedtime Prospectus of the Optimal

Fund. It is decided to thenrskit to Madoff for any comments

and/or written approval.
(FCM, Ex. 14 at 2-3).

71. Immediately following point 7, the Fir&ourvoisier Memorandum proposed that

the prospectus, entitled Explanatory MemorandtEM”), include a description of Madoff and
his split strike conversion strategyhis description is virtuallydentical to theone set forth in

the EMs beginning in June 2004 daset forth below in paragriad73. There were only two

significant differences between the text proposethe First Courvoisier Memorandum and the

25



Case 1:09-cv-20215-PCH Document 156 Entered on FLSD Docket 10/21/2009 Page 41 of
229

text ultimately included in the EMs: (i) the stihgion of Madoff's name with the generic form
“Broker-Dealer,” and (ii) the iclusion of a sentence saying that “the assets of the fund are
deposited with the Broker-Dealer(FCM, Ex. 14 at 2-3infra  173).

72.  The First Courvoisier Memorandum furtheflected concern that arose from the
fact that Madoff had to buy and sell options frpnwvate counterpartieghe so-called over-the-
counter market) and not through an exchangee ridk of operating witltounterparties rather
than an exchange is that Madoff (and #fiere Optimal SUS) had counterparty riske-, risk
that the other side would not perform due hankruptcy or other liquidity problems.
Accordingly, Courvoisier proposed the followy disclaimer for the EM: “The options
transactions executed [by Madoff] for the benefiOptimal SUS are effected, primarily, in the
over-the-counter market, not on the registered options exchange. BLMVladoff] is not a
market maker in options.” (FCM, Ex. 14 at 4Jhe EMs ultimately included this identical
disclaimer except that the reference to Mad&f*BLM” was deleted, and only referred to as
“the Broker-Dealer.” iffra  173).

73.  Courvoisier concluded the memorandurg proposing a meeting with “the
lawyers in New York.” The purpose of thmeeting was to revise “all the contractual
documentation with Madoff and redraft its Invesht Strategy applied to the Funds.” (FCM,
Ex. 14 at 4).

2. The Second Courvoisier Memorandum

74.  The Second Courvoisier Memorandumtitked, “Meetings with Bernard Madoff
and lawyers in New York — September 18-19, 2002dgain addressed to Echeverria. (SCM,
Ex. 15 at 1). The memorandum begins as follows:

The purpose of the meetings wasdiscuss the actual contractual

arrangements between Bernard Madoff Investment Securities
(“MIS”) and Optimal Strategic US Equities Ltd. and Optimal
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Arbitrage Ltd. . . . . [and] toeduce any potential exposure of
Optimal Investment Managemend., Optimal Multiadvisors Ltd,
the Funds, [OISjand the reputation of the Santander Group
generally.

(SCM, Ex. 15 at 1; emphasis supplied)
75. The memorandum described Madoff's compensation: “[Madoff] is not paid any
kind of advisory, management or performance fdde brokerage charges appear very small,
andwe assumehe makes his income on these fees or a spread.” (SCM, Ex. 15 at 1; emphasis
supplied). OIS and SantandedHailed to even confirm how Miaff supposedly earned money.
76. The next section addressed the “Coctinal Agreement with Madoff/MIS™ and
based its conclusions on Mdfle recommendations to OIS:
In reviewing the Information Meorandum of Fairfield Sentry
Ltd, Madoff explains thait is not correct to sathat Fairfield has a
“discretionary account” at MISas stated under the “Investment
Policies” of this document. If this was the case, Madoff/MIS
would choose what security touy (as an investment advisor
would do). However, if he only coses the time when he trades,
then he has no “discretion.”The only decision/discretion he
makes/has is on the timingnd the price In other words,
Madoff/MIS only executes the investment strategy that the
investment adviser gives him to implement.

(SCM, Ex. 15 at 2).

77. Madoff and OIS then executed atadditional letter” documenting the
understanding that Madoff had discretion with eztgo the timing and e of the stocks, but
was limited to purchasing stocks included ie 8&P 100. (SCM, Ex. 15 at 3). The June 2004
EM issued by Optimal SUS stated that Madofdl lléscretion only with repect to the timing and
price. In effect, Madoff was diating the disclosures for OIS.

78. The Second Courvoisier Memorandum agpressed concerns about the custody

of the assets — the critical peeof due diligence that had OIS verified with a simple telephone
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call would have led to a cessation of the investnod the Optimal Funds’ assets with Madoff.
In a section titled “Custty/Segregation of Assets,” the memorandum said:
When asked why we could not stady the securities with an
external custodian, Madoff replies that logistically it would have
been impossible for him to ensure errorlessivery [“Delivery
Risk”. In executing sell orderse would need to have physical
control of the assets, and if tassets were somewhere else, there
could be delays (as he actiy¢tades) and additional costs.
Another reason for being his own custodian is that he does not
want anybody to know when he istime market and to be able to
copy his investment strategy [tpying Risk”]. The fact that
people would have this informan could jeopardize the strategy.
(SCM, Ex. 15 at 4; emphasis supplied).

79. OIS never pressed Madoff further aratcepted these explanations about
supposed Delivery and Copying Risk at face galithout any confirmation, verification, or
investigation.

80. Madoff's simplistic explanations, howevesere logically flawed. Even under
Madoff's supposed explanation of how his @iem worked, and OIS’s understanding of it,
Madoff had to execute large volumes of optignth counterparties, which exposed Madoff to
Delivery and Copying Risk. The fact that Madb#d counterparties to execute option contracts
was the critical component of the “split strikeonversion” strategy because it provided the
downside protection which Madoff and OIS toutasl the strategy’s centerpiece. If Madoff
traded the options with counterparties, hauld face “Delivery Risk” and “Copying Risk” with
them.

81. Moreover, financial markets are built émsure proper dekry. The settlement

and delivery processes is fairly standardizetd any failures are typically rectified with

counterparties on a timely basis. Otherwise, yegargle trader in the financial markets would
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have a strong interest in selfistody. Self-custody, however, an extremely rare exception.
The fact that Delivery and settlement risksrevpurportedly an issue raised by Madoff should
have heightened OIS’s due diligence of Mi#idointernal systems to understand why those
systems carried risks not seen in the industry.

82.  Yet, neither OIS, nor any of the Defendanwvho were all sopkiicated financial
market participants, ever investigatedisthinconsistency. The Second Courvoisier
Memorandum, thus, demonstrates that OIS had mteeest in “paperingthe file with a routine
memorandum that parroted Madoff's incongruosttements, rather than in conducting
meaningful due diligence. OIS saw the dangergd, rather than propgrinvestigate them, as
due diligence requires, ignored them.

83. OIS failed to confirm additional represtations made by Madoff concerning
custody. “Madoff confirmed that there is no margrrangement with & Funds and that the
assets of these funds under doatrol of MIS are segregateddiheld in the DTC (‘Depository
Trust Co.’) in the name of the Funds.” (SCMk.H5 at 4). A single phone call to the DTC to
inquire about the existence of the assets, or evae simply to inquirevhether Madoff, indeed,
had a segregated account in the Optimal Funds’ names, would have led to the recognition that
the Optimal Funds’ assets (and thus, Plaintffgl the Class’s investments) were more than
simply at risk.

84. The fact that neither Courvoisier, nor Ol&d a genuine interest in ensuring that
Madoff had actual custody of the assets, and hadtol#n them, is clear from the conclusion of
the custody section of the Second Courvoisiemorandum. The memorandum concluded that
the liability was the custodian’apt the “Santander’s entities:”

It has to be noted that thestady of Optimal Multiadvisors Ltd
(including the Funds) is in the process of being changed to
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Bermuda Trust (Dublin) Ltd (from the Bank of Bermuda Group).
This entity had agreed to appearthe Prospectus as the official
custodian of the fund above mentioned. This entity will then
delegate its duties to MIS arappoint it as sub-custodianThe
new custodian will keep all the exposure/responsibility in case
of liquidation of the fund as neither Madoff nor any of the
Santander entities will be distosed in the Prospectus as
custodian

(SCM, Ex. 15 at 4).

85. Courvoisier's only concerrwas clearly for the “Santander entities,” not for
Plaintiffs and the Class.

86. The Second Courvoisier Memorandum atsmws that OIS sought legal advice
from law firms in New York. These law firm@ovided certain recommendations concerning the
red flags identified above, including very simpi®cedures designed werify that Madoff was
not a Ponzi scheme and was actually conduataad operations, and that the Optimal Funds
assets still existed. (SCM, Ex. 15 at 4). Faregle, the law firm of KMZ Rosenman made two

critical recommendations:

- Clarify if the Funds are helesh a segregated omnibus account
and if they are commingled with securities held for others;

- Review a transaction comhation (ticket) for option
transactions regarding the counterparty risk issue (see
attachment B.
(SCM, Ex. 15 at 5).
87. Both recommendations sought confitioa of a critical issue: did Madoff
actually interact with the outside world? The confirmation ticket for option transactions with a

counterparty sought to ensurdnat counterparties existednd that they were reliable

counterparties that would not default. or@irmation tickets wouw have identified the

> Plaintiffs have not been atiie locate a copy of attachment B.
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counterparty. Again, a simple phone call toghpposed counterparty seeking confirmation that
the trade purportedly documented by the phony Naddket had actually been executed would
have undermined Madoff’s representation®Dtfendants upon which they had unquestionably
relied. Similarly, a call to DTC where Madoff salie assets were held in segregated accounts
would have led to a similar discovery.

88. Other law firms further identified the counterparty risk as important. For
example, Shearman & Sterling recommended @&t “review [over-the-counter] option status,
counterparty risk would be elimated if option transactions arossed’ through the exchange.”
Accordingly, two different law firms had raiseded flag with respect toounterparty risk, yet
OIS either never contacted a single counterpartyver a decade of investing with Madoff or,
worse, did contact a counterpaand discovered that Madotfid not trade with them and
ignored the red flag. (SCM, Ex. 15 at 4).

89. The final section of the Second CourversMemorandum sets forth a series of
“Conclusions,” including the following:

We have chosen KMZ Rosenman thgs law firm to work with.
We will work with them on the following issues:

1) Legal opinion on the presg regulatory status of
MIS/Madoff under US State and federal laws;

2) Legal opinion on thecompatibility of such
regulatory status withthe existing contractual
arrangements between the Funds and MIS;

3) Clarify the segregation of assets;

4) Legal assistance on some of the lawyers’
suggestions mentioned aboveuch as reviewing
the [Broker-Dealer] form from NASD, the Focus
Reports from the SECthe [over the counter]
options status and transaction confirmation
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5) Legal assistance on some general issues such as
redrafting the Offering Memorandum of Optimal
Multiadvisors Ltd and,

6) Any future issue related to our new business in New
York.

[] We have decided to appoiBermuda Trust (Dublin) Ltd (Bank
of Bermuda Group) as custodian@ptimal Multiadvisors Ltd . . .

. the name of the custodian witle disclosed in the Offering
Memorandum and Madoff/MIS will bappointed as sub-custodian.

(SCM, Ex. 15 at 5; emphasis supplied)

90. The Second Courvoisier Memorandum, thus, indicated that OIS would
supposedly follow up on the critical red flag$he list of “conclusions” even provided a due
diligence road map, including obtaining confirnoatifrom external counterparties. Yet, OIS
never conducted the requisite due diligence.

B. OIS VIOLATED ITS OWN INTERNAL DUE DILIGENCE

PROCEDURES, AMONG OTHER THIN GS, BY FAILING TO CONTACT
MADOFF'S COUNTERPARTIES

1. The OIS 2005 Due Diligence Questionnaire
91. On June 6, 2005, OIS submitted a 28-page form entitled AIMA’s lllustrative
Questionnaire For Due Diligence (“DDQ”) of Mumanagers Fund Managers (the “2005 DDQ,”
Ex. 16)® The 2005 DDQ was prepared and reviewedAbyélie Fontvieille at OIS. (2005
DDQ, Ex. 16 at 28).
92. In response to the many questions ie BDQ, OIS showed that it knew how to
conduct thorough due diligence:

Q: What is the company’s competitive edge in the strategy and
style allocation process?

A: We stress the imptance of performingthorough due
diligence—on an ongoing basis- on the managers with whom

® AIMA is the acronym for the Altertize Investment Management Association.
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we invest. We want to knolWwow the manager makes money
and how he or she is able to protect capital in difficult times.
We want to challenge the manager in face-to-face meetings,
to see how he would react in a given situation. Our careful
attention in this area has allowed us to avoid the well-
publicized cases of manager fraud.

(2005 DDQ, Ex. 16 at 16; emphasis supplied).

Q:

Please describe, in detailetbompany’s due diligence process
including the investment, legahd compliance and operational
due diligence procedures. Provide examples of reports and
working papers, where available.

[OIS] uses anntensive and thorough due diligenceprocess

that has been developed andhéf tuned” through our many
years of experience over the last decade . . . . Our risk manager
and in-house legal counsel wdhsure all non-investment due
diligence (operational and legal) and risk control for all
new/existing investments. They will provide an opinion on all
managers from an operationaisk perspective to the
Investment Committee prior tavestment decisions are made.

(2005 DDQ, Ex. 16 at 18; emphasis supplied).

Q:

How much time is spent with each manager [e.g., Madoff]
during the due diligence processBefore initial investment?
After initial investment?

The due diligence process before initial investment takes
approximately 2 months. Aftenitial investment, we have
three to five meetings on-sitend regular phone calls and other
means of communication.

93.  Additional answers provided by OIS furthevidence that, as part of its regular

due diligence process, OIS contacted countégsaand third-party vendors of the underlying

funds in which it invested.

Q:

A:

Do you perform operational due diligence on the middle and
back office operations?

Yes, both on middle and back office.
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Q: Do you perform due diligence checks on the administrator or
any other service praded to the targeted funds? If so, please
describe:

A: Yes, we do carry due diligenan the fund’s administrator to
see how they price the portfolio and where they obtain their
prices from. We also talk to the prime brokers the fund
uses as any other third party providers
Q: Do you contact the outsidadit company prior to approval?
A: The analysis of audit reports is integrated in the due diligence
process. We may contact tbatside audit company, but it is
not a conditiorsine qua norfor approval.
(2005 DDQ), Ex. 16 at 19; emphasis supplied).
94. The critical importance ofontacting the underlyinguhd’s third-party providers
(such as counterparties, prime brokers, andt@ng)l, and of being comfortable with who they
were, was obvious to OIS because it had already suffered serious losses in the past. As set forth
in the 2005 DDQ, during the Russian debt defauRugust 1998, one of the funds in which OIS
had invested collapsed because of a aparty’s failure to honor its obligations:
In August 1998, we [OIS] were ingtd in the lllHigh Risk
Opportunities Fund. This fund wapartly invested in Russian
debt. They had contracted a “Non Deliverable Forward”
(Dollar/Ruble) as their hedge with two reputable financial
institutions. As the Russian crisis unfolded, the two
institutions refused to honour the NDFs and the fund
collapsed This issue is still in litigtion today[, seven years later].
(2005 DDQ, Ex. 16 at 23; emphasis supplied).
2. The OIS 2008 Due Diligence Questionnaire
95. In the course of their investigation,aititiffs also obtained a copy of the 2008
Due Diligence Questionnaire (the “2008 DDQX.EL7). It is datedApril 30, 2008, and was

completed by Ameélie Fontvieille and reviewbg Toby Gauvain (“Gauvain”). Gauvain was
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Head of Global Business Development for OlBhe 2008 DDQ is virtually identical in format
to the 2005 DDQ and presents an updath®finformation previously provided.

96. Once again, the 2008 DDQ shows tRd6 knew how to conduct thorough due
diligence but utterly failed to do so with Madoff.he answers to the questions are very similar
to the ones provided in 2005.

Q: What is the company’s competitive edge in the strategy and
style allocation process?

A: We have the resources, pesses and experience to conduct
thorough due diligenceon target funds.

(2008 DDQ, Ex. 17 at 13; emphasis supplied).
Q: Summarise your manager selection process:

A: The typical criteria a mag@r should meet to qualify for
selection [includes] . . . . risk controls . . . .

* % %

Q: Please describe, in detailetbompany’s due diligence process
including the investment, legahd compliance and operational
due diligence procedures. Provide examples of reports and
working papers, where available.

A: The due diligence process #plit into investment and non-
investment processes.

Investment processes include . . .
- Due diligence is performed on both middle and back office
operations

Non-investment processes include . . .

- Review of business structures and terms

- Evaluation of manager's business plans aperational
infrastructure

* k% %

Q: Where does your due diligence process differ from that of
others in the marketplace?
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A: . ... We have a defined imrstenent and risk control process
that can be replicated for any review done on a managetr.

We have the resources, markgelligence angrocedures and
controls of a world class financial institution/recognised bank
which is in the global top 10

(2008 DDQ, Ex. 17 at 14).

Q: Do you have a dedicategerational due diligence team?

A: Yes. Optimal is committed to building a dedicated independent
operational risk management team which will deal with
operational risk and due diligence. It is one of a handful of
asset managers in the altematasset space with dedicated
resources in this area.

(2008 DDQ, Ex. 17 at 15).

97. Indeed, OIS had an Operational Risk idgement team of five people with
extensive experience, led by the Chief Risk Offi€&tles Prince (“Prince”). Prince had worked
as a consultant for PricewaterhouseCoopers’ filaansk management unit. Other members of
the team included Michelle Perry (OperatioRask Analyst), Kearstin Meadows (Operational
Risk Lawyer), Jocelyn Bean (Opional Risk Analyst) and licia Garrido (Operational Risk
Analyst). (2008 DDQ, Ex. 17 at 16).

98. Additional responses in the 2008 DDQ stleowthat OIS understood the critical
importance of checking with aaitle vendors and service provisevhen conducting operational

due diligence:

Q: Do you perform reference checks on the manager? If so, how
are these done?

A: Yes, reference checks are performed through contact with ...
related people in the industrguch as other hedge funds, or
service providers as prime broke Where we cannot gather
enough information on the manager, we use specialised
companies such as Back Track.
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* % %

Q: Explain both the ODD J[operatial due diligence] prior to
investment and the ongoing ODDtaf investment (if any).
Are all visits written upn structured reports?

A: Prior to investment, control veews of the managers operations
are performed. On an ongoirgasis, manager visits are
performed. The frequency dhe visits is based on an
assessment of the risks presented by the Managers’ operations.
Reports are prepared on these visits.

Q: Do you perform due diligence checks on the administrator or
any other service provider toghargeted funds? If so, please
describe:

A: Yes, we have a programme of reviews for service providers
to targeted funds such as th funds administrators, lawyers
and auditors.

Q: Do you contact the outsidadit company prior to approval?

A: An attempt to make contautith the auditors to the fundgill
alwaysbe made.

(2008 DDQ, Ex. 17 at 15; emphasis supplied).

99. The 2008 DDQ further showed that OIS ursteod that operaihal due diligence
was an important risk mitigation task. In describing its risk management approach, OIS
explained that operational riskrequired that OIS fully angle Madoff's counterparties,
although it failed to do so with respect te Bptimal Funds’ investments with Madoff:

Q: Describe how risk managemeis structured within your
organisation?

A: We have a distinctive appaioh to Risk Management as we
organize these functions along t@imnensions. First, risks are
mapped by category such asvestment, non-investment,
operations and compliance, legalregulatory risks. Second,
risks are identified for hedgeurids, portfolios of hedge funds,
legal structures andperations. Clear pareeters are set for
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each of the elements in the®erm of exposure reports,
automatised controls and risk limits.

Risks are dealt across various dépants as it lies at the heart
of our investment process.Our thorough due diligence
process ensures that the higkst standards of quality are
met when selecting hedge funds.The application of our
investment process is controlled by our legal & compliance
unit. This unit is also responsible for checking the compliance
of Optimalfunds with their prospeas, investment philosophy
and regulators. Investmentks are dealt by our dedicated
guantitative analysis & investment risk management team.
They focus their analysis on matkrisk, control of risk limits
and analysis of the undenhg hedge fund risk management
organization. The third category osk is operational risks at
the level of hedge funds. As thssnot a rewarding risk for our
investors,our operational risk analysis analyze in detail the
business structure of each hedge fund in the portfolio, their
legal setup, documentation, or counterparties. . .

Optimal Risk Committee is central in our risk management
organization as it represensdl the points mentioned in the
above paragraph. Members aenior key and experienced
professionals heading and repenting Quantitative Research
& Investment Risk, OperatiohRisk, Legal & Compliance and
Operations teams. It is Chaired by Gilles Prince, our Chief
Risk Officer.

Q: What risk management conteploes the company apply to its
underlying managers/funds?

A: . ... Qualitative risk analysis:
Three main areas are being analyzed: investment risk
management and operational risk at the level of hedge funds.
Operational risk covers among others, the constituent
documents of the fund, the prospectus, contracts, agreements,
counterparties, business organisation, reference checks,
corporate actions, regulatorjirigs, NAV calculation process,
pricing policies. The objective is to understand which
liabilities may the fund have and may imply risks . These
risk analyses are performedwith detailed desk analysis,
conference calls with managrs, CFOs, COOs, CROs and
on-site visits

Quantitative risk analysis:
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Hedge funds are analysed quantitatively by our dedicated team.
State of the art statistics are adéted so that we can assess if
the hedge fund possesses the desired characteristics that we
seek, like for example capitglrotection, participation in the
upside performance of markets, low correlation, liquidity.
This analysis is completed by a complex statistical non-
linear style analysis with our FOFIX tool. Risk profiles are
calculated for each hedge und in order to estimate the
systematic factors influenciry the returns of the fund.
These are then compared withthe qualitative analysis of

our research analyst and dewtion from expected risk
profiles need to be explained. . . .

Potential breaches of the ripgrameters would be immediately
notified to the Chief Operatingftdcer and if appropriate to the
Chief Executive Officer. Breaches would be reported and
presented at the Investment Committee Meeting and reported
to theGroup’s Risk Monitoring Division in Madrid.

(2008 DDQ, Ex. 17 at 20; emphasis supplied).

100. The involvement of Group’s Risk Moniiag Division in Madrid was further

detailed in additional responses included in28@8 DDQ, especially in tes of risk controls:

Q:

A:

(2008 DDQ, Ex.

Does the company use any formal risk limits? Or informal risk
guidelines? If so, pleasest®ibe how they are used.

The Company agrees risk cortouiteria on the portfolio with
Santander Asset Managemenin@al Risk Control unit based
in Madrid .

: What on going assurance does the firm provide to clients over

the effectiveness of its operatiomsk framework? If a SAS70
or FRAG 21 . . . has been completed please list the key
weaknesses identified the last 5 years.

: The Company does not pae SAS 70 or FRAG 21 reports,

but it is subject to regular review by the Santander Group
Internal Audit and is also subject to the Group’s Compliance
policies and procedures and Risk Framework.

17 at 20, 22; emphasis supplied).
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3. OIS’s Quantitative Analytics Tools Raised Red Flags

101. The 2008 DDQ admitted that OIS relied ormg@antitative analyts tool called
FOFIX. (2008 DDQ, Ex. 14t 20). FOFIX is astatistical model that seeks to identify hidden
risks in a portfolio. In effectFOFIX serves to confirm thateéhsupposed investing strategy of a
portfolio is being executed, otheisg the results of the FOFIX analysis would show deviations
from the expected risk profiles.

102. FOFIX was created by a company called Ba that specializes in providing
guantitative risk management tools to hedge $uands of funds (such as OIS), mutual funds,
and other institutional investors. Riskdata deped FOFIX specifically fofunds of funds that
invest in hedge funds.

103. On February 9, 2009, shortly after MadsffPonzi scheme unraveled, Riskdata
published the results of i@nalysis of Madoff's supposed spiitrike conversion strategy using
FOFIX. (“FOFIX-Madoff Results,” Ex. 18).The February 2009 analysis was entitled “The
Madoff Case: Quantitative Beats QualitativelThe subheading said, “Two Red Flags: Bias
Ratio and Risk Profile Clearly Pointed to Problems With Madoffd. &t 1). The introductory
section summarized Riskdata’s findings as follows:

Numbers tell a story and clearly tave an order that should be
hard to fake. What appears to beaagood to be true can be
measured . . . . anyone paying aitamto quantitative advances in
hedge fund risk management suspddhat Madoff was a scam to
be avoided. Amongst the quamchniques useful in detecting
fraud, the most efficient is th8ias Ratio, invented by Adil
Abdulali of Protégé Partners andaflable in Riskdata’s suite of
analytics. In Madoff's case, a calculation of the Bias Ratio
points to the fallacy of Madoff's returns. In addition, an
accurate analysis of Madoff investment Risk Profile is

inconsistent with its style and peer group.

(“FOFIX-Madoff Results,” Ex. 18 at 2; emphasis supplied).
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104. In measuring the Bias Ratio, the FOFIX-Madoff Results applied that
measurement to 2,290 funds tletecuted a somewhat sinmilstrategy to Madoff. Id. at 2).
Over 2,200 funds had a Bias Ratio of 3 or beloSixty-five additional funds exhibited Bias
Ratios between three and siXd.(at 2-3). Only twenty funds had Bias Ratios of six or above.
Among them was Bayou, with a Bias Ratioagproximately 6.3, and which had admitted in
2005 that it had fabricated iteturns — just like Madoff Madoff had a higher Bias Ratio than
Bayou — a Bias Ratio exceeding 6.51d).

105. The second quantitative parameter that clearly showed that something was
seriously wrong with Madoff was the Rigkofile. The Risk Profile explained,

which market factors are the most important drivers and how the
fund reacts to changes in these factors. It is [Riskdata’s]
experience that, even when performances themselves cannot be
replicated, the risk profile staysettsame, i.e. relevant risk factors
are the same betweeretbriginal fund returnand the replication.

In the present case, an option strategy like the one described by
Madoff . . . has certain characteristicd. @t 5).

106. The Risk Profile showed that Madofftgption strategy should have been highly
sensitive to volatility and equitgrices. In other words, largavings in volatility and equity
prices should have had strong effects on Mado#ffsorted returns. Yet, Madoff’s returns were
effectively immune to volatility and equity pricesld.j Even more telling, the Risk Profile of
Madoff's returns showed it was “quite unstable: factors to which it [was] sensitive tend to
change from month to month, which is surprisgigen that the straly announced [was] stable
with very little space fodiscretionary choices.”ld. at 6). Madoff’s “ri« profile[] [was] a total
mismatch for the advertised trading strategyd.)(

107. OIS, admittedly, had FOFIX and purpatle relied on it when conducting due

diligence. Indeed, OIS’'s 2008 DDQ specifically noted that when quantitative measurements
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flashed red and showed that a manager wat executing the adugsed strategy, this
information was sent to Madrid:

Potential breaches of the risk parameters would be

immediately notified to the Chief Operating Officer and if

appropriate to the Chief ExecutiveOfficer. Breaches would be

reported and presented at the Investment Committee Meeting

and reported to the Group’s Risk Monitoring Division in

Madrid.
(2008 DDQ, Ex. 17 at 20; emphasis supplied).

108. Yet, either OIS failed to use FOFIX wheanducting due diligence on Madoff, or

ignored the FOFIX results, to the detent of Plaintiffs and the Class.

4. A January 2008 Internal Presentation By OIS To Santander Asset

Management Highlighted The Profitability Of Optimal SUS To
Santander

109. In January 2008, OIS made a detailed rimaé presentation about Optimal SUS
(the “January 2008 Presentation,” Ex. 19). Ihidedeaturing key statics about Optimal SUS,
one of the bullet points read: “Vepyofitable business for th&roup, average managemedee
above2%.” (January 2008 Presentation, Ex. 19 at 3pleasis in original). OIS, thus, sought to
highlight the profitability of Optimal SU® incentivize its sales force to sell more.
110. The January 2008 Presentation also toldioff as being at the forefront of
financial technology:
[BMIS’s] position at the forefront otomputerized trading is
widely acknowledged in the US fineial community and it is very
well known for its fine pricing as vlleas its ability to execute most
orders in seconds ith sophisticated propgtary automation and
enhanced execution.
(January 2008 Presentation, Ex.at95; emphasis in original).

111. Despite Madoff's supposed technolodigaowess, Madoff did not send OIS

trading confirmations electronically, or in réahe. In addition, the paper confirmations mailed
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by Madoff did not include specifitading prices. Instead, Mafi@nly provided average prices
for entire trading days. These facts aempletely at odds with Madoff's supposed
“computerized trading” prowess and was a maseed flag that OIS completely ignored.
112. The January 2008 Presentation providethier details about Madoff's supposed

trading operation that OIS failed to confirm. ertirading operational pcedure” section stated:

- The fund diversifies risk witbver twelve trading counterparties

- Client assetsare held at the [Depositary Trust Company] DTC in

segregated accountglesignated as Madoftlient Accounts in

accordance with SEC Rule 15(c)(3)(3).

- This segregation effectivelgliminates the ability touse client
assetdo finance proprietary activéts, such as market making.

(January 2008 Presentation, Ex. 19@temphasis in original).

113. OIS failed to contact any of the coumgarties with whom Madoff purportedly
invested and failed to confirwith DTC that Madoff had segrated Madoff Client Accounts.
Indeed, had OIS or any of thefendants called to confirmdhsegregation of accounts, and
found that that was not the case, they wouldehavoided investing the Optimal Funds’ assets
with Madoff — at a minimum to avoid the statedncern that Madoff auld be “using client
assets to finance proprietantiaties, such as market making(January 2008 Presentation, Ex.
19 at 19).

114. Further, according to the daary 2008 Presentation, “legal ownership [sic] US T-
Bills and Interest on Cash Balances muwsist in the Optimal funds.” (January 2008
Presentation, Ex. 19 at 21). This suggestsMedoff invested in U.S. T-Bills (as Madoff and
the EMs asserted that Madoff did when not using the split strike conversion strategy), but that
the U.S. T-Bills were registered in Optimal S9®r Optimal Arbitrage’s name. As a practical

matter, however, this was impossible. The legahership of the U.S. T-Bills could not have
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vested in the Optimal Funds because the invegBria Treasury secur@s never existed. OIS
never confirmed that the billions of dollars it had invested with Madoff were, in fact, in Optimal
SUS’s name. Indeed, OIS did reaen confirm the existence of the T-Bills which were reflected
on Optimal SUS’s financial statements.

5. Santander Documents Show That In Other Contexts Santander And

OIS Knew How To Take Adequate Precautions With Respect To
Custodial And Counterparty Risk

(@  The 2002 Custodian And Administration Agreement

115. On November 28, 2002, Optimal SUS, together with Optimal Arbitrage and
certain other Optimal funds, engel into a custodian agreenmiemith Bermuda Trust (Dublin)
Limited (“Bermuda Trust”) (the “Custodian Agement” or “CA,” Ex. 20). Defendant Inder
Rieden signed the Custodian Agreemenbehalf of all the Optimal Funds.

116. The Custodian Agreement is virtually contemporaneous with the Courvoisier
Memoranda written only two months earlier. Yet ttontrast could not be starker with respect
to the care and oversight that OIS had overdinstody of the funds by Bermuda Trust compared
to the custody and administration of the investment with Madoff.

117. One of the areas of oversight concerneaki@s and the voting dhe shares held
by Bermuda Trust. Because Bermuda Trust @dwld equity securitiegh the name of the
Optimal Funds, these equity secwd#tiprovided the beneficial ownere(, the Optimal Funds)
with the right to vote in company matters. Aadiagly, the Custodian Agreement specified the
rights and procedures of the Optimal Funds Badnuda Trust in connection with proxies and
voting. In a section of the agreement eatitl“Voting and Other Action,” the Custodian
Agreement stated:

The Custodian shall deliver, or use to be delered, to the

Company [e.g., Optimal Multiadsors] and/or the Trading
Companies [i.e., Optimal SUS] copies of all notices, proxies and
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proxy soliciting materials receivebly it or its nominee or agent
appointed hereunder inlagion to any of th&ecurities held by any
of them for the account of theompany or the relevant Trading
Company. The Custodian shallth@nd shall procure that no
nominee of the Custodian shallpte in respect of any of the
Securities held by any of them for the account of the Company or
the relevant Trading Company,c@pt in accordance with proper
instructions.

(CA 1 10(A), Ex. 20 at 13).

118. Pursuant to the Custodian Agreemehie Optimal funds could thus vote the
shares they owned but that wéreld indirectly by the Custodia Neither OIS, Santander, nor
Optimal SUS, however, could have ever votiee shares supposedly held by Madoff because
Madoff never owned any shares. During the ti@@timal SUS invested with Madoff, which
exceeded a decade, no one at Optimal SUS, @ISantander ever asked Madoff for the proxy
materials. They never asked to vote a singleadrike shares they owned even though Optimal
SUS held investments worth more than $3 billiorJ.S. equities as of December 2008. Yet,
Optimal SUS had such rights expressly provided for in the Custodian Agreement with Bermuda

Trust.

(b)  The Currency Overlay Agreement

119. Another agreement that evidenced theeddmat OIS took to set up controls and
procedures with third-party vendors that &urpassed those with Madoff was the Currency
Overlay Agreement (the “Currency Overlay Agreement” or “COA,” Ex. 21). Optimal
Multiadvisors had entedeinto a Currency Overlay Agreement with Overlay Asset Management
S.A. (“Overlay Management”) as of Octobet0B0 (October 2006 EM, Ex. 11 4l). Plaintiffs
have obtained a copy of theragment dated October 1, 2008.

120. The purpose of the Currency Overlay rAgment was for OIS to outsource its

currency hedging requirements. OIS needed to hedge its currency risk because the supposed
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underlying investments by Madoff were in Udllars, but OIS and Santander offered some
shares in Optimal SUS denominated in Eunod dapanese Yen. To prevent currency swings
from distorting the returns supposedly provided by Madoff in U.S. dollars to the Optimal SUS
investors in Yen and Euros, ®heeded to hedge that risk.

121. Importantly, Overlay Management onlyemuted the hedging strategy — just like
Madoff only executed the split strike conversistnategy. Overlay Management was not the
ultimate counterparty with which Optimal SUS hedged its currency exposure. Instead, Overlay
Management simply was the expert in executing the hedge.

122. Because Overlay Management was n@ titimate counterparty, the Currency
Overlay Agreement specified the counterparighwwhom Overlay Management could trade.
Given that Optimal SUS had billions of dollanyested in U.S. dollars and hundreds of millions
in Euros and Yen, the counterparty had tosb#iciently sound, financly. Accordingly, the
specified counterparty was BE Bank Plc - HSBC Servicaa London. (COA Appendix C,

Ex. 21 at 14). In addition, the Currency Cagr Agreement also required that Overlay
Management send Optimal a “copy of all tradafirmations.” (COA 5, Ex. 21 at 3).

123. Optimal could, thus, easily confirm anarify that Overlay Management was
actually hedging Optimal’'s currency exposurdot only would Optimal receive trade
confirmations, but Optimal also knew that the trades were carried out with HSBC Bank in
London. Accordingly, Optimal could always regty check by callingor contacting HSBC
London and confirming that, indeed, HSBC Londhaal the other leg of the currency hedge.

124. In sharp contrast, OIS had no similar clairsés contract with Madoff to ensure

that Madoff's counterparties were acceptable.
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C. CONDUCT BY THE SANTANDER GROUP IN 2008 INDICATES
GROWING CONCERNS ABOUT MADOFF

1. Santander Miami And Santander Bahamas Asked Investors In
Optimal SUS To Sign Waivers Purprting To Ratify Madoff As The
Sole Manager

125. In the course of 2008, Santander affilgienplemented certain procedures that
indicated growing concerns abddadoff. One of those proceds consisted of having private
banking clients who had invested @ptimal SUS sign a waiver if ély wished to remain in the
fund (“Waiver,” Ex. 22). Notmg had changed with respect t@ tbupposed risk parameters of
Madoff to warrant the execution of this new wexiv Madoff was supposedly still executing his
split strike conversion strategy. And, Madoff svatill the only manager for Optimal SUS.
Nevertheless, the Santander affiliates sought to obtain additional waivers.

126. The Waiver said, in relevant part:

With respect to your investmemt Optimal SUS, you understand
and accept the following:

Santander Bank & Trust Ltd. (the “Bank”).d., Santander

(Bahamas)] has informed you thgbur investment in Optimal

SUS may exceed the concentration limits recommended by the

Bank, based specifically in thewvestment profile you have

selected for your account with the Barflor investments in

Hedge Funds managed by one manager
(Walver, Ex. 22; emphasis supplied).

127. The Waiver further explained that Samdar (Bahamas) (i) had advised the client

to redistribute the portfolio bywesting in investments other th@ptimal SUS; (ii) provided the
client the opportunity to review the clientsivestments and reduce the exposure to Optimal

SUS; (iii) provided various opptunities to ask questions and receive answers concerning

Optimal SUS; and (iv) explaingfiat the investment in Optimal SUS was not guaranteed by the
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Bank, any of its affiliates, or any private or govaantal entity, and could result in the total loss
of investment. (Waiver, Ex. 22).
128. The Waiver was therefore quite cleawvest in Optimal SUS at your own risk.
129. While the Waiver exhibited the dry temology of legal forms, emails from
Santander Miami bank representatives to theintdi¢ranslate Santander Miami’s concerns into
plain language. In an email from VanessaiiRend at Santander Miami’s offices, in Miami,
Florida, dated September 30, 2008, Ms. Redmond told a client that:
Banco Santander is recomnugng liquidating one of your
investments. The name is FOIMAL SUS EQ IRL A USD.”
The bank considers that itheghly risky anddue to the volatility
in the market we prefer to beonservative r@d liquidate the
investment.
Please call me to discuss this issue.

(September 30, 2008, V. Redmond Email, Ex. 23, emphasis supplied).

130. The claim that the volatility in the market was the reason Santander Miami
recommended exiting Optimal SUS was flatigntradicted by OIS’s own report for Optimal
SUS for the quarter ending September 30, 20@®ifmal SUS 3Q’'08 Report,” Ex. 24). OIS
actually touted the volatile environment aowding opportunities for Madoff. In a slide
entitled “Summary of Fund Achievements,” OIS stated:

Review and outlook:

- The manager’'s market timirjge., Madoff's] was impeccable
during the recent period, as mes able to find great entry
points and exit points tbenefit investors

- The current volatile environment continues to provide

opportunities for the strategy to outperform its equity
index benchmark

" This email has been redacted totpct the identity of the recipient.
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- [Optimal SUS] navigated one tfie most difficult periods in
recent market history succed§fumanaging to produce a gain
in the face of high market volatility.
(Optimal SUS 3Q’08 Report, Ex. 24 at 10; emphasis supplied).
131. Additional slides in the report providemtiditional statistics to make the same
point that volatility in the marketid not affect Optimal SUS.

(@) One slide on “Current Performes’ showed that Optimal SUS had
supposedly obtained a 2.39% mretin the third quarter 2008 while the S&P 500 had dropped
8.88%. (Optimal SUS 3Q’08 Report, Ex. 24 at 9).

(b) Another slide on “Statistics Relativeo Various Markets” listed the
correlation between Optimal SUS ane tB&P500 at a “very low” 0.26.1d. at 12). Indeed, the
whole point of the statistics presented was thgatimal Strategic U.S. Equity’s Performance Is
Highly Uncorrelated With the U.S. Equity Markés Well As Hedge Fund Returns In General.”
(Optimal SUS 3Q’08 Report, Ex. 24 at 12).

(c) Yet another slide showed that “[Optimal SUS] Hald] Outperformed
During Crisis Periods.” (Optimal SUS 3Q’08 RefpbEx. 24 at 15). Thehart on the slide then
showed how Optimal SUS had obtained positigrirns compared to negative returns by the
S&P 500 during the (i) 1998 Long Term Capital dMgement collapse; (ii) 2000 Tech Bubble
Burst; (iii) 9/11 attack(iv) 2002 WorldCom bankruptcy: \\2002-2003 Iraq War; and (vi) 2008

credit bubble burst.Id.).

2. Echeverria Left OIS In June 2008 And Santander Sent A Director To
Meet With Madoff On Th anksgiving Day 2008

132. On June 30, 2008, Echeverria left Otfter nearly a 20gar career with
Santander and its affiliated eigs. Echeverria had been G4SCEO and CIO during its entire

existence. He had built the hedge fund groufémeva that ultimately became OIS. And, as
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described in the EMs, “he built Grupo Santander’s expertise in the major alternative investment
styles . . . and several othsub-strategies, building a U$ich European presence for Grupo
Santander.” (October 2006 EM, Ex. 11 at ®cheverria is currently under criminal
investigation in Switzerland.

133. With Echeverria gone and unable to €8IE, the Santander Group made one last-
ditch effort to salvage what it could from Maéflofn late-November 2008, Santander dispatched
a senior member of its Board of Directors, RgdrEchenique, to meet with Madoff face-to-face
in New York. Echenique is widely known to bee of Emilio Botin’s (“Botin”) most trusted
advisors. Botin is the Chairman and CEOSaitander, has beendaector since 1964, and
succeeded his father and grandfather who bothrba the Bank before him. Echenique had
served under Botin as President of Saaés between 1988 and ¥99but has remained a
Director on the Board ever since.

134. Echenique and his team met with dédf on Thanksgivindday 2008. According
to a Financial Timesarticle dated January 23, 2009, aswtitled, “Santander Fund Praised
Impeccable Madoff,” what happened during the tinges “disputed.” However, a banker “with
knowledge of the meeting” described it as “a ‘met inspection” that resulted in Santander
remaining satisfied with BMIS. The Spanish newspdfieMundoreported on December 18,
2008, meanwhile, that Echeniqueisit was prompted by “rumors about the possible problems”
at BMIS which had been “going around for a fewonths in a small number of Santander’s
offices,” and noted the abrupt mietures of several high levekecutives of OIS in June 2008,
including Defendant Echeverria. Regardless of the “rumors,El Mundo reported that
Santander’'s delegation purpaite “returned from New York with a complete report that

theoretically removed any doustbout the solvency” of BMIS.
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D. SANTANDER AND ITS AFFILIATES WERE DEEPLY INVOLVED IN
OIS AND PROFITED IN THE FORM OF COMMISSIONS

1. Santander And It Affiliates Oversaw Risk Management At OIS

135. Santander and its affiliates in Madrid needeeply involved in risk management
at OIS, especially with respect to Optimal &UIn an October 2008 presentation about Optimal
SUS entitled, “Optimal Investment Services:t@m@l Strategic US Equity,” OIS emphasized
repeatedly the pervasive role of its porate parent. (“Optimal SUS October 2008
Presentation,” Ex. 25).

136. The first section of the presentatiorked, “Why Optimal?” The answer relied
heavily on Grupo Santander, with one slide imratady afterwards listinghe advantages of the
“Presence of Grupo Santander” in OIS. Thedbeaatages included thadt that Santander was
the seventh largest bank in the world in teohsnarket capitalization, ehfifth most profitable
bank, had more than 132,000 employees, and eagceddrprofits in 2007 of about $10 billion.
(Id. at Ex. 25 at 3).

137. Santander’'s role was describedeven more detail with respect to risk control.
One of the critical risk-combls included “Internal Aud’ at Grupo Santander.Id. at Ex. 25 at
23). Internal Audit was an additional conttaler on top of all the risk control procedures
supposedly carried out by OIS. As set forth i phesentation, risk control procedures included
supervision by (i) the risk control committee@iS; which included OIS’'s CEO and CIO, and
the head of operational risk, ang others; (ii) thenon-investment, operational due diligence,
and quantitative research teams; angl Qptimal SUS’s outside auditors, PwC.

138. Grupo Santander’s Intern&udit functions were futter specified in another
slide, entitled “Operational Contrd: Levels of Contrband Audit.” (d. at Ex. 25 at 26). “The

Risk Control Division at Santandé&sset Management controls @ik controls and procedures
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at OIS.” (d.). This “control” was carried out on a “continuous” and “annual” basld.). (
Indeed, Santander’s Internal Audit group hadam member permanently based in Genduda. (
at Ex. 25 at 26).

2. Santander Miami Profited From The Sale Of The Optimal Funds

139. Santander Miami benefited economicallprfr the sale of the Optimal Funds to
Plaintiffs and the ClassSantander Miami charged Plaintitind the Class a sales charge at the
time of the investment in the funds that was ecgetage of the amoumntvested. This sales
charge was in addition to the annual manager@ntharged by OIS based on the market value
of the Optimal Funds each year. Santander Maso benefited econonally because it shared
the annual management fee with OIS as comgeon for Santander Miami's sales efforts.
Santander Miami has kept thesales charges, fees, and cossions, and has not returned the
monies to Plaintiffs and the Class.

E. THE SANTANDER DEFENDANTS SETTL ED THE CLAW BACK SUIT

FILED BY THE SIPC TRUSTEE PREMATURELY TO PREVENT THE
RELEASE OF INCRIMINATING INFORMATION

140. In early May 2009, the SIPC Trustee filadnumber of lawsuits in bankruptcy
court against several Madoff feeder funds. Thissought to claw backundreds of millions of
dollars that the feeder funds had withdrafvom their Madoff accounts (the “Claw Back
Lawsuits”). The SIPC-Trustee alleged that ¢hesonies belonged to other victims of Madoff’s
Ponzi scheme.

141. The Claw Back Lawsuits further allegedathihe feeder fundgnored critical red
flags. For example, in a law stfited against the Kingate feeder fufidhe SIPC Trustee

presented the following evidea in support of his claim:

8 Irving H. Picard v. Kimate Global Fund, Ltd. et alNo. 08-01789, Adv. Pro. No. 09-
1161, S.D.N.Y., Cmpt. at 15 (“Tistee Kingate Action”).
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Hedge funds and funds of funds like the Defendants were
sophisticated investors that actap fees from their customers
based on purported assets undeanagement and/or stock
performance in consideration foretldiligence they were expected
to exercise in selecting andomitoring investment managers like
Madoff. The Defendants failed to exercise reasonable due
diligence of BLMIS and its auditons connection with the Ponzi
scheme. Among other things, thef@wsdants were on notice of the
following indicia of irregularity and fraud but failed to make
sufficient inquiry.

(Trustee Kingate Action, Cmpt. at 13; emphasis supplied).
142. The evidence of indicia of irregularitglleged by the SIPC Trustee was that
Madoff repeatedly reported toehfeeder funds, such as theti@ml Funds, trades that were
outside of the daily trading range By May 2009, Mr. Picard hadombed BMIS’s internal
records for almost six months and had beele &b conduct a thorough examination. This
examination culminated in the finding that M#idbad reported hundreds of trades that could
never have been executed and that should h&réed the individualgontrolling the feeder
funds that something was terribly wrong. Threstee Kingate Action thus alleged as follows:
At times, the Defendants’ monthly statements reflected trades
purchased or sold on behalfthie Defendants’ accounts in certain
securities that were allegedly executed at prices outside the daily
range of prices for such securities traded in the market on the days
in question . . . . Defendants ri§jate Global and Kingate Euro
received monthly account statements that displal@sl trades
that were purportedly executed at a price outside the daily
price range.

(Trustee Kingate Action, Cmpat 15-16; emphasis supplied).

143. Despite this strong piece e¥idence against the feedands, the vast majority of
them (if not all, except the Santander Funds) ethoditigate with the SIPC Trustee rather than

settle and return hundreds of millions of dollairsdeed, prior to filing the lawsuits in May 2009,

the SIPC Trustee sought to settle with the feédeas for an amount close to one hundred cents
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on the dollar. Accordingly, the b& calculus that drove the fesdfunds to litigate, and not
settle, was the fact that they had little ted@iven the high demand made by the SIPC Trustee.

144. The Santander Defendants decideffedently, however, and on May 26, 2009,
agreed to a settlement with the SIPC Trustderbea complaint had even been filed (the “SIPC
Trustee-Optimal Agreement”). The settlemendt leeen the result of months of negotiations
after Optimal Multiadvisors had been serweith a subpoena on February 27, 2009. Optimal
Multiadvisors agreed to retuover $235 million. This amount represented 85% of the claim.

145. No other Madoff feeder fund has agreedsédtle with the SIPC Trustee prior to
initiation of a claw backawsuit. In fact, to d&, Plaintiffs are not awarof a single feeder fund
that has settled a claw back claim with the SIPC Trustee.

146. The SIPC Trustee touted the settlemerd assounding victory. In a press release
issued on May 26, 2009, he stated,ath very pleased that we reachsach afavorable
settlementwith Optimal and that Optied will pay more than $235 ition to resolve the claims
against it.” (emphasis supplied)The press release also emphasized the high percentage of
recovery, “Optimal will pay the Trustee moreth$235 million, an amount equal to 85% of the
amount of the Trustee’s claims against Optimal.”

147. The investors in Optimal Multiadvisors veenot consulted iconnection with the
agreement with the SIPC Trustee, nor did tlagprove the agreement. In fact, the entire
settlement negotiations were conducted in sesrétthe investors in Optimal Multiadvisors were
not even notified of the negoati@ns until the agreement had been executed and publicly filed in
court on May 26, 2009.

148. But the settlement itself was not the only revelation contained in the SIPC

Trustee-Optimal Agreement. The agreement furtbeealed two critical pieces of information
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which had not been disclosed to investors. Hingtre had been no disclosure that the Arbitrage
Fund had invested with Madoff until then. Indeen a January 27, 2009 press release, OIS had
announced that Arbitrage would bguidated citing “adverse markebnditions.” But there was

no mention that Arbitrage had invested Madoff and had withdrawn approximately $125
million in the fall of 2008. There also was meention that Arbitrag had lost about $14.5
million with Madoff, which was the amount thegmained at BMIS as of November 30, 2008.

149. Second, there had been no disclosure that Optimal SUS had more than $150
million in cash in its bank account based on wistvekls from its BMIS’s account prior to its
collapse. In all public disclosures concernfdgtimal SUS’s losses due to Madoff, the crux of
the disclosures was that all mesihad been lost. IndeedetBantander Defendants negotiated
releases with hundreds of investdhat failed to disclose th@tptimal SUS had more than $150
million. There also was no consultation withe tmvestors of Optimal SUS with respect to
whether the settlement agreemerthwhe SIPC Trustee was in thesbenterest of the investors.

150. The Santander Defendants thus carriedtloeitnegotiations of the agreement with
the SIPC Trustee, and reached an agreemerthetaletriment of, and contrary to, the best
interests of investors. The Santander Defendants forced Optimal Multiadvisors to settle with the
SIPC Trustee to preempt a public lawsuitwhich the SIPC Truse would have accused
Optimal Multiadvisors, and by imputation the Defendants in this action, of essentially the same
wrongdoings asserted in this lawsuit. Most im@ntly, by settling withthe SIPC Trustee, the
Santander Defendants kept setihetinformation about the tradesported by Madoff outside of
the daily trading range. Simplyut, the Santander Defendamaid the SIPC Trustee, with

monies belonging to Plaintiffs her® protect their own liability.
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F. THE FAILURE OF INDER RIEDEN AND WILKINSON TO EVER
COMMUNICATE WITH MADOFF OR BMIS WAS WRONGFUL

151. As two of the three Directors of Optimal SUS and Optimal Arbitrage, Inder
Rieden and Wilkinson had principal responsipilior safeguarding Plaintiffs’ assets. Neither
Optimal SUS nor Optimal Arbitraghad employees, offices, or amgerations of their own. All
functions were contracted outtiird-parties. OIS was thevestment manager, HSBC Services
(the administrator), PwC the auditor, and B4S Trust (the custodian). Optimal SUS and
Optimal Arbitrage were thus nothing more trebank account controlled by third-parties. The
only parties that constituted a piged presence for these funds reghe Director Defendants.
Accordingly, as directors, Inder Rieden and Widlon had a fiduciary dutgnd duty of care to
Plaintiffs.

152. Inder Rieden and Wilkinson’s fiduciary guand duty of careequired that they
safeguard Plaintiffs’ investment, among othendls, by ensuring that OIS conducted adequate
due diligence and oversight of Madoff. Inder Rieden and Wilkinson knew that:

(@  One-hundred percent of Optimal SUSswa be invested with Madoff and
under his control;

(b) Madoff had custody of the asseisd was also the broker-dealer;

(c) Madoff utilized a strategy which incorporated a “unique investment
program [that] is often not well followed by the Wall Street communriitgrid

(d) by the end of 2008, Madoff controlled over $3 billion which Inder Rieden
and Wilkinson had a fiduciary duty to safeguard.

153. Yet, Inder Rieden and Wilkinson neveommunicated with Madoff — not once.

They admitted this in their responses to jurigdital discovery. They did not speak with him on
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the telephone, exchange letters or emails, visitfffices, or meet with him. Inder Rieden and
Wilkinson did not even have meetings in Ol8ffices in New York with the OIS due diligence
officers who oversaw Madoff’'s day-to-day operation.

154. This failure to even conduct the most minimal diligence of Madoff and BMIS,
while knowing that Madoff controlled $3.1 bdl of investor money over which they had
fiduciary responsibility, constitutea breach of fiduciary duty and duty of care to Plaintiffs and
the Class.

G. THE SANTANDER DEFENDANTS SOLD THE OPTIMAL FUNDS
PURSUANT TO THE EXPLANATORY MEMORANDA

1. The July 2001 Explanatory Memorandum

155. The Santander Defendants sold investments in Optimal Multiadvisors pursuant to
the EMs. The earliest EM obtainby Plaintiffs in the course of their investigation is dated July
2001 (the “July 2001 EM,” Ex. 8). The July 20BM was distributed tanvestors worldwide
from Miami, Florida, as evidenced by awer letter dated August 15, 2001, from Santander
Central Hispano International (“BSCH Interrmattal”) listing its addres on Brickell Avenue in
Miami, Florida, and enclosing the EM (Ex. 8SCH International was the predecessor entity to
Santander Miami.

156. The August 15 letter also announcee ttreation of a new hedge fund unit,
Defendant OIS, with “headquarters in Genend divisions in Miami and New York.” The new
hedge fund unit “had been createth a group of professionals with more than ten years of
experience at Banca Privada hm&cional [BPI] specialized in the analysis and selection of
hedge funds.” As a result, the name of thsterafund changed from BPI Multiadvisors Limited

to Optimal Multiadvisors Limited, as of July 1, 2001.

® October 2008 EM, Ex. 13 at 32.
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157. The July 2001 EM set forth the terms of the investments in Optimal SUS and
Optimal Arbitrage. It first descrildethe legal structure of the fund:

Optimal Multiadvisors, Ltd. (“the Fund”) is a multi-portfolio
investment company incorporated under the laws of the
Commonwealth of the Bahaman August 15, 1995, under the
provisions of the Int@ational Business Companies Act, 1989 (No.
2 of 1990) with limited liabilityand unlimited duration. The Funds
principal office is located at Miague Sterling Centre, East Bay
Street, Nassau, Bahamas. Thading Companies [i.e., the sub
funds, such as Optimal SUS and Optimal Arbitrage] were
incorporated in the Commonwealtdi Bahamas, under the same
regulation, in October 1999.

(July 2001 EM, Ex. 8 at 6).

158. Optimal Multiadvisors had a Board of Bators composed of two members at the
time, Defendant Inder Rieden and Ms. Dawn EviBs (“Davies”). Defendant Inder Rieden was
the Chairman of Fortis Fund Services (Bahamas)jted (“Fortis Bahamas”), which served as
Optimal Multiadvisors’ admirstrator in 2001.

159. The investment manager at the timeswa@ptimal Investment Management Ltd.
(“OIM”"). Defendant Inder Rieen and Davies were also diters of OIM. While OIM was
legally the investment manager, the July 2001 &Mlained that the investment decisions were
made by Santander and OIS:

[OIM had appointed an AdvisoryCommittee] to assist in its
investment decisions and in thikoaation of funds. The Advisory
Committee [would] assist the Instnent Manager by coordinating
and conducting due diligence vwkoand by providing financial
research to the Investment Maea. Members of the advisory
committee are qualified investmeptofessionals of the research

advisory team of thdnternational Private Banking Units of
Santander Central Hispano, SA.(July 2001 EM, Ex. 8 at 8).

10 santander Central Hispano, Swfas the predecessor to Santander.
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160. This is the same Interianal Private Banking Unitvhich had been converted
into OIS in July 2001, pursuant to the August2®@)1 cover letter. There is no indication, and it
is highly unlikely, that OIM hd any employees or offices, giveéhat its address was a Post
Office Box and the same as the address ofr@gtMultiadvisors and the administrator (Fortis
Bahamas).
161. To leave no doubt that the Santander namas behind the entire enterprise, in the
section describing the role afhctions of the investment mager, the July 2001 EM added:
The Investment Manager [OIM] is a wholly owned subsidiary of
Santander Central Hispano Bank & Trust (Bahamas) Ltd.
Santander Central Hispano BafKlrust (Bahamas) Ltd. provides
management and advisory servidesthe offshore institutional
clients of Santander Central Hsm SA. It has approximately
$750 million in assets under managmt. (July 2001 EM, Ex. 8 at
9).
162. The July 2001 EM further stated th@tM conducted a carefftanalysis of the
ultimate investment managers — i.e., Madoff:
The Investment Manager shall lse managers with varied
investment styles who have dsltahed records of success or who
the Investment Manager believelemonstrate the potential to
become outstanding investment magers. . . . The Investment
Manager, with the assistance of the advisory committee, bases its
investment decisions on @areful analysis of many investment
managers.

(July 2001 EM, Ex. 8 at 9; emphasis supplied).

163. There was no disclosure of Madoff &MIS, however, nor any meaningful
description of the split strike conversion stggte The July 2001 EM limited its explanation of
the investment strategy of Optimal SUS to the following two statements:

The investment objective of OPTIMAStrategic US Equity Ltd. is

to achieve long-term capital appreciation. This Trading Company
seeks to achieve this objective inyesting in a single investment
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manager that invests primarily in equity securities of S&P 500
companies.

(July 2001 EM, Ex. 8 at 6).

* % % %

OPTIMAL Strategic US Equity Sess invests its assets with a
single fund manager. The manager invests primarily in a basket of
S&P 100 stocks. The manager also employs an index option
overlay as a hedge aigst adverse market movements and to
preserve existing investor capitallhe strategy igjuantitative in
nature and seeks to achieve calesismid-teen annual returns over
a long-term horizon.

(July 2001 EM, Ex. 8 at 7).

164. Similarly terse were the risk disclosuresThe most relevant risk disclosure
concerned “Counterparty Risk.lt recognized that if Madoff traded with other market
participants €.g, Bear Stearns or Lehman) Madoff coldde money if the counterparty went
bankrupt or did not hondts side of the transaction. Anyauloss would be incurred by the
ultimate investor here, Plaintiffs and the Class.

165. The Counterparty Risk disclosure settiioin the July 2001 EM leaves no doubt
that the Santander Defendants understbod: the time, the importance of Madoff's
counterparties. Even assuming that Madoff hadbeen running a Ponzi scheme, and assuming
that Madoff actually had executdde split strike conversion steggy, one of the major risks to
Madoff and Optimal SUS were the counterpartidé.the counterparte to Madoff failed to
honor their obligations, these Defendants undecstthat Optimal SUS would lose money.
Accordingly, if there was one cigal aspect to the due diliges here, it was the counterparties.

166. The disclosures in the July 2001 EM weéhne only representations allowed to be

relied on by investors. The EBhid, “[N]Jo person has been hatised in connection with this
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offering to give any information or make anypresentations other thas contained in this
Explanatory Memorandum.” (July 2001 EM, Ex. 8 at 2).

167. The auditor and administrator of OpahSUS, in 2001 (Ernst & Young Bahamas
and Fortis Bahamas, respectively), were subsdtyueeplaced with the current Defendants, as
alleged below, and are therefore not named in this action.

2. The May 2002 Explanatory Memorandum
168. The May 2002 Explanatory Memorandum (the “May 2002 EM,” Ex. 9) is
substantially similar to the July 2001 EMda does not have any mm@ngful additional
disclosures. Indeed, most of the disclosuesidentical, including thdisclosures concerning
the legal structure of Optimal Multiadvisosupraf 157; May 2002 EM, Ex. 9 at 6), investment
objectives gupra{ 163; May 2002 EM, Ex. 8t 7, 25), Directorsspra{ 158; May 2002 EM,
Ex. 9 at 8), Counterparty Riskypra{ 164; May 2002 EM, Ex. 9 at 17), due diligence to be
conducted gupra 162; May 2002 EM, Ex. 9 &t0); and exclusivity ofepresentations in the
EM (supraf 166; May 2002 EM, Ex. 9 at 2).
3. The June 2004 Explanatory Memorandum
169. The June 2004 Explanatory Memorand(ihe “June 2004 EM,” Ex. 10) includes
risk disclosures which clearly reflect theeating between Madoff and OIS in September 2002.
For the first time, the June 2004 EM warnedtlie section dedicated to Optimal SUS that
Madoff could abscond with the monies becabsewas the custodian and broker of Optimal
SUS:
Possibility of Fraud or Misappropriation
Neither the Fund, Optimal SU8or the Custodian has actual

custody of the assets. Suchuadtcustody rests with the Broker-
Dealer [Madoff] and/or its affiliated broker-dealer. Therefore,

1 Except Wilkinson who was not a Director of Optimal SUS in 2001.
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there is the risk that the BrakBealer could atcond with those
assets. There is always the risk that the assets with the Broker-
Dealer could be misappropridte In addition, information
supplied by the Broker-Dealemay be inaccurate or even
fraudulent. The Investment Magex [OIS] and the Administrator
are entitled to rely on such information (provided they do so in
good faith) and are not requireduadertake any dudiligence to
confirm the accuracy thereof.

(June 2004 EM, Ex. 10 at 35).
170. The boilerplate disclosure that “[t]here abvays risk. . . .” says little about the
probability of that risk materializing. Indeedathdisclosure was meaningless given that, at the
time of the “disclosure,” the possibility hadeddy occurred. OIS, the investment manager for
Optimal SUS, had already either failed to conduct any due diligence to determine the scope of
that possibility, or conducted the ddiéigence and ignored its results.
171. The June 2004 EM further identified Mdfl® options tradingcounterparty risk
to be critical:
Risk of Over-the-Counter Options TradingThe Broker-Dealer
may execute options transactionsthe over-the-counter market.
Trading equity and options ithe over-the-counter market is
subject to counterparty risk andvsthout the protection afforded
with respect to options tramstions on regutad exchanges
through the Options Clearing Corporation.

(June 2004 EM, Ex. 10 at 34).

172. That statement only suggested the riskaofual options trading. OIS, as the
Investment Manager for the Optimal Funds, failecconduct any due diligence or ignored the
results of any due dilence it did conduct. Accordingly, the risk trettual options trading

could result in losses was irrelevantnasoptions trading ever occurred, a fact that OIS failed to

confirm, or meaningfully investigate.
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173. Another important change introduced time June 2004 EM was a much more
complete and thorough desdrgm of Madoff and his investnm¢ strategy, although without
naming Madoff or BMIS. This description is naidentical to the desiption suggested by the
Courvoisier Memoranda in 2002n the section dedicated @ptimal SUS, the EM stated:

[Optimal SUS] seeks to obtaiarig-term capital appreciation of its
assets through the utilization of non-traditional options trading
strategies. In attempting to achieve its investment objective, the
Fund and Optimal SUS have established a discretionary account
with a US broker-dealdthe “Broker-Dealer”yegistered with both

the [SEC] and [NASD]. The Brokdealer is responsible for the
execution of the fund's tradingtrategy and all investment
decisions in the account at theoBer-Dealer are effected by the
Investment Manager.

* k% %

The assets of the fund are depexs with the Broker-Dealer.

* % % %

The Broker-Dealer, which employs approximately 200 people, acts
as a market maker in stocks andwertible securities. Most of the
stocks for which it acts as a matkmaker are also listed on the
New York Stock Exchange.

* % % %

The strategy utilized by the 8ker-Dealer is called “split-strike
conversion” and entails:

() purchasing a basket of thirty (30) to forty (40) large
capitalization S&P 100stocks which together account for the

greatest weight of thimdex and therefore, when combined, present
a high degree of correlatianith the general market;

(i) purchasing out-of-the-monegr at-the-money S&P Index put
options in the same dollar amount;

(i) selling out-of-the-mong S&P 100 Index call options
representing a dollar amount oktlinderlying index equivalent to
the dollar amount of the bastkof shares purchased

The strategy aims to limit lossegen stock prices decline while

still affording an upside potentialahis capped tthe strike price
of the short call when stock ipes rise. The long/short call
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position constitutes a “synthetic” short of the market, which
provides a hedge against the lostpck positions. Proprietary
systems continuously optimize the basket of stocks to replicate the
performance of the overall market at low cost. Put and call option
positions are actively managed as strike prices and maturities are
adjusted in response to relativ@luations and general market
movements.

* k% %

The options transactions executed for the benefit of Optimal
SUS are effected, primarily, inthe over-the-counter market,
not on a registered options exchangeThe Broker-Dealer is not a
market maker in options.

(June 2004 EM, Ex. 10 at 30-31; emphasis supplied).
174. Critically, the EM claimed that all invesent decisions were made by OIS, while
the Broker-Dealer (Madoff) was purpadtg merely responsible for execution.

All decisions with respect to thgeneral management of the fund
are made by [OIS] who has comigleauthority ad discretion in

the management and control of the business of the fund . . . . As a
result, the success of the fundr fthe foreseeable future will
depend largely upon the ability of [OIS], and no person should
invest in the fund unless willingo entrust all aspects of the
management of the fund to [OISlaving evaluated their capability

to perform such functions.

* % %

Although theBroker-Dealer has limited investment discreticas

to the selection of securities other property purchased or sold by

or for the fund’'s account, the @&ker-Dealer hagliscretion with
respect to the timing and size of transactions and to the extent
described in the agreement entered in between the Broker-Dealer,
the Fund and Optimal SUS.

(June 2004 EM, Ex. 10 at 32; emphasis supplied).
175. The June 2004 EM further disclosed thatddth served as an agent of Optimal

SUS. “The Broker-Dealer acts #®e agent andttorney-in-fact of Optimal SUS in connection
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with its sale of securities to Optimal SUS ahé purchase of securities from Optimal SUS.”
(June 2004 EM, Ex. 10 at 30).

176. The Memorandum further reassured ingestabout the due diligence and care
that OIS would take in selecting and monitorthg managers to whom it entrusted the Funds’
assets (including the so-calledr&er-Dealer”), and emphasizecatlOIS “specialised” in such
selection:

(@) “[OIS] bases its investment demsis on a careful analysis of many
investment managers,” (June 2004 EM, Ex. 10 at 12);

(b) “[OIS] shall select managers witharied investment styles who have
established records of succewss who [OIS] believes demonate the potential to become
outstanding investment managé dune 2004 EM, Ex. 10 at 12);

(c) “[OIS] specialises in advising multi-manager and multi-strategy
portfolios,” (June 2004 EMEX. 10 at 10); and

(d)  “Custodial risk . . . . [Optimal SUS] must satisfy itself to ensure that such
third party [such as Madoff] has and maintaims necessary competence, standing and expertise
appropriate to hold the sets concerned.” (June 2004 EM, Ex. 10 at 22).

177. As further reassurances of OIS’s capaés, the June 2004 EM emphasized that
Santander stood behind OIS. “Thwestment Manager is an imect wholly owned subsidiary
of the Santander Central Hispano Group andvipges research, adviso and investment
management services in alternative investment strategies to its clients with over US$2.5 billion
in assets under management.” SHas “offices located in Genevdew York, and Madrid.”

(June 2004 EM, Ex. 10 at 10; emphasis supplied).
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178. The June 2004 EM also identified Defendants Echeverria and Wilkinson as
Directors of Optimal Multiadvisors togethertivilnder Rieden. (June 2004 EM, Ex. 10 at 9).
Defendant PwC (Ireland) had replaced PwC (Bahamas) as auditor. (June 2004 EM, Ex. 10 at 1).

179. Pursuant to the June 2004 EM, Optimal SUS’s annual investment management
fee for the Class A, B, and C shares sol®laintiffs and the Classicreased to 2.15%, 1.65%,
and 1.15%, respectively (June 2004 EM, Ex. 10 at BX)this fee, 0.15% was directly allocated
to Echeverria’s personal compensation. Thae 2004 commissions regented an increase
ranging from 65% to 25% compared te tklay 2002 commissions of 1.50%, 1.00%, and 0.80%,
for the Class A, B, and C shares, respectiveljiese commissions ostensibly charged by OIS
were shared by OIS with other Santanderiliafits (particularly, Santander Miami) to
compensate their sales efforts.

180. Optimal Arbitrage charged a similar anhirvestment management fee of 2.15%
for Class A shares and 1.65% for Class B shar@ptimal Arbitrage did not offer Class C
shares. (June 2004 EM, Ex. 10 at 25). TheeJ2004 EM did not disclose that Optimal
Arbitrage invested with Madoff or BMIS.

181. Finally, the June 2004 EM reflected change of address for Optimal
Multiadvisors to:

Fort Nassau Centre
Marlborough Street
P.O. Box N-4875
Nassau, Bahamas

182. This is the same address as the asld@ the fund’'s attoeys, Lennox Paton.
This reflects the fact that the Optimal Furdsl no independent operats, offices, employees,

or personnel, and were nothing more than aestment vehicle — inubstantial measure, an

investment vehicle to invest solelytivMadoff. (June 2004 EM, Ex. 10 at 1).
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4, The October 2006 Explanatory Memorandum

183. The October 2006 Explanatory Memorandunsubstantially sintar to the June

2004 EM (the “October 2006 EM,” Ex. 11). Indeanost of the disclosas are identical to
those in the June 2004 EM, includithe disclosures concerning the,

@) “Possibility of Fraudor Misappropriation” gupra{ 169; October 2006
EM, Ex. 11 at 36);

(b)  “Risk of Over-the-Counte®©ptions Trading” gupray 170; October 2006
EM, Ex. 11 at 35);

(c) Directors gupraf 178; October 2006 EM, Ex. 11 at 9);

(d) Counterparty Risk (June 2004 EM, BX1 at 22; October 2006 EM, Ex. 11
at 22);

(e)  description of the BrokeDealer (i.e., Madoff)gupra{ 172; October 2006
EM, Ex. 11 at 31);

() limited discretion of the Broker-Dealesupraf 174; October 2006 EM,
Ex. 11 at 33-34);

(9) Broker-Dealer was an agent and at&y-in-fact of Optimal SUSs(praf
175; October 2006 EM, Ex. 11 at 31);

(h)  due diligence and care tme carried out by OISsgpray 175; October
2006 EM, Ex. 11 at 12, 22); and

M exclusivity of represdations in the EM (Jun004 EM, Ex. 10 at 2;
October 2006 EM, Ex. 11 at 2).

184. The October 2006 EM further reiteratec@ttlOIS had offices in New York and

that it was a wholly-ownedu$sidiary of Santander Centidispano S.A. (October 2006 EM,

Ex. 11 at 10).
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185. There were, however, a numhrimportant additions:

(@) Defendant HSBC Services had m@d Management International
(Dublin) Ltd. as the administrar (October 2006 EM, Ex. 11 at 1);

(b) Defendant HSBC Trust had replacBdrmuda Trust (Dublin) Ltd. as the
custodian (October 2006 EM, Ex. 11 at 1);

(c) The Subscription Form stated thae thubscription was based “solely on
the [EM] together (where appéble) with the most recent annual report and accounts of the
Fund and (if issued after such reports awodounts) its most recent unaudited semi-annual
report” (October 2006 EM, Ex. 11 at 43); and

(d) A new discretionary “Subscription fdsales charge) and redemption fee
of up to 5% of the subscription price/rederoptl had been added (October 2006 EM, Ex. 11 at
19).

5. The January 2008 Explanatory Memorandum

186. The January 2008 Explanatory Memorandum is substantially similar to the

October 2006 EM (the “Janua®008 EM,” Ex. 12). Indeedmost of the disclosures are
identical to those in the @aber 2006 EM, including theéisclosures concerning the:

€) “Possibility of Fraudor Misappropriation” $upra 183(a);January 2008
EM, Ex. 12 at 33);

(b)  “Risk of Over-the-Counter Options Tradingsupra § 183(b); January
2008 EM, Ex. 12 at 32);

(c) Directors gupra{ 183(c); January 2008 EM, Ex. 12 at 9);

(d) Counterparty Risksupraf 183(d); January 2008 EM, Ex. 12 at 22);

(e)  description of the BrokeDealer (i.e., Madoff) gupra  183(e); January

2008 EM, Ex. 12 at 28);
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() limited discretion of the Broker-Dealesupra{ 183(f); January 2008 EM,
Ex. 12 at 31);

(g) Broker-Dealer was an agent and atty-in-fact of Optimal SUSs(praf
183(g); January 2008 EM, Ex. 12 at 28)

(h) due diligence and care tme carried out by OISs@pray 183(h); January
2008 EM, Ex. 12 at 11-12, 22); and

M exclusivity of representations in the EMupra { 183(i); January 2008
EM, Ex. 12 at 2, 39).

6. The October 2008 Explanatory Memorandum

187. The last EM prior to the revelation of Madoff's Ponzi scheme on December 11,

2008, is dated October 2008 (the “October 2@08,” Ex. 13). The October 2008 EM is
substantially similar to the October 2006 and Janh@808 EMs, and most of the disclosures are
identical to those in the @aber 2006 EM, including theéisclosures concerning the:

€)) “Possibility of Fraudor Misappropriation” gupray 183(a); October 2008
EM, Ex. 13 at 34);

(b)  “Risk of Over-the-Counter Options Tradingsupra § 183(b); January
2008 EM, Ex. 12 at 33);

(c) Directors, but only with respect to Defendants Wilkinson and Inder
Rieden gupraf 183(c); January 2008 EM, Ex. 12 at 9).

(d)  description of the BrokeDealer (i.e., Madoff) gupra  183(e); October
2008 EM, Ex. 13 at 29);

(e) Broker-Dealer was an agent and atty-in-fact of Optimal SUSs(praf

183(g); October 2008 EM, Ex. 13 at 29)
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)] limited discretion of the Broker-Dealesypra 183(f); October 2008 EM,
Ex. 13 at 31-32); and

(9) exclusivity of representations in the EMupra { 183(i); January 2008
EM, Ex. 12 at 2, 40).

188. One change concerned Defendant Echeverria, who had left OIS in the Summer of
2008 and was no longer a Director of OptinMililtiadvisors. Defendant Echeverria was
replaced by Esteban Estévez who had also baered CEO of OIS. (January 2008 EM, Ex. 12
at 9).

189. There were a number of additional @& changes, however, that evidenced
Defendants’ serious concern about Madoff. e Tdounterparty risk disclosure included a new
paragraph about the pdsiity of default by, or completeollapse of, Madoff. (October 2008
EM, Ex. 13 at 22). Similarly, th&€Custodial Risk” disclosure ab added a new paragraph about
broker-dealer insolvency. (Quter 2008 EM, Ex. 13 at 22-23).

190. These purported “disclosures,” howeverl diot adequately inform investors of
the extent of Defendants’ own concerrmat Madoff and BMIS. Nor did those purported
“disclosures” obviate Defendants’ obligationsctinduct necessary due diligence on Madoff on
behalf of Plaintiffs and the Class. In fa@efendants continued to fail to conduct any due
diligence or, alternatively, continued to ignore thsults of their due diligence to determine the
probability of the risk materializing. Indeed, thisk of failure or insolvency of the custodian

(i.e., Madoff) was imminent.
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VI. SUBSTANTIVE ALLEGATIONS CONCE RNING THE PwC DEFENDANTS

A. PwC OPERATED AS A UNITARY INTERNATIONAL PROFESSIONAL
ORGANIZATION

191. PwC International serves as an umbrella organization coordinating the accounting
and auditing activities of the various PwC accaumptirms. PwC International’s literature and
its global Website refer to its constituent members, including PwC Ireland, PwC Bermuda, and
PwC U.S., as Pricewaterhouse@es or PwC. For example, PwC’s 2008 Annual Report,
entitled “Global Annual Review,” statesath“the terms PricewaterhouseCoopers, Pa,and
we are used to refer to the network of memfaens.” (Global Annual Review, Ex. 26 at 2).
Accordingly, Lead Plaintiffs are referring ttl RricewaterhouseCoopeestities when using the
term PwC.

192. The Global Annual Review leaves no dothmt PwC functions as one integrated
entity with centralized control. The sectientitled “Making structural changes,” states:

After a comprehensive review tfe future needs of PwC and our
clients, our firms around the world recently approved a new
internal structure. This has created three major clusters of PwC
firms — East, Central, and Wested by the senior partner of the
leading national firm in each cluster, namely, China, the United
Kingdom and the United States.

At the same time, we have made changes to the leadership of the
PwC global network. Thenetwork is now led by a new
leadership team comprising myské (Samuel A. DiPiazza Jr.,
former chairman of PwC US) as Chairman and CEQ Silas
Yang, senior partner of PwC Chinian Powell, senior partner of
PwC UK; Dennis Nally, senior pmer of PwC US, and Hans
Wagener, senior partner of PwC Germany. Additionally, the
standardgach PwC member firm is obliged to followhave been
updated and expanded to reflect thereasingly global nature of
our services and the need for worldwide consistency across an
ever-widening range of areas.

* * %
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Our new structure will improve éhintegrated services we offer
and more closely align our strategy around the world.

* % %

We are making these changes fa thost fundamental of reasons:

to ensure that our organisationpissitioned to provide clients with

the distinctive, premier service they expect from our brand.
(Global Annual Review, EX26 at 4; emphasis supplied).

193. As all hierarchical entities with cenlized control, PwC has one Chairman and
CEO, Mr. DiPiazza, and memberrfis have obligations to PwC.

194. The Global Annual Review further confirnisat the network is structured like a
corporation. (Global Annual Reew, Ex. 26 at 34, 50-51). The Network Leadership Team is
effectively the Board of Directerand comprised of five memiser the five members set forth
above. Mr. DiPiazza is, as stated in the @loAnnual Review, Chairman and CEO. The
Network Leadership Team “sets the &gy and standards that the PwC netwwilk follow.”
(Global Annual Review, Ex. 26 at 34; emphasis supplied).

195. Directly reporting to the Network Leadership Team is, effectively, management,
the “Network Executive Team.” This Network &utive Team includes the heads of eleven key
areas, the equivalent of key divisions in a coafion: (i) Clients and M&ets; (ii) Operations;
(i) Risk and Quality; (iv) Tax; (v) Peopl and Culture, Brand and Communications; (vi)
Strategy and Network Transformation; (vii) Assumngviii) Strategic 8urcing; (ix) Advisory;

(x) General Counsel; and (xi) Public PolicydaRegulatory Matters.(Global Annual Review,
Ex. 26 at 50).
196. Two other bodies further control the acts of the various PwC member firms

throughout the world, the Global Bal and the Strategy Counci{Global Annual Review, EX.

26 at 34). The Global Board’s role isto ensure accountability, protect the
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PricewaterhouseCoopers Imational Limited netwdt, and ensure effectivgovernance’
(Global Annual Review, Ex. 26 at 34; emphasigpplied). The Strategy Council includes the
“senior partners of some of the largest Pwm@h§” and “agrees strategic direction and ensures
alignment in the execution sfrategy.” (Global Anndd&Review, Ex. 26 at 34).
197. These four governance bodies (tidetwork Leadership Team, Network
Executive Team, Global Board, and Strategy Colipcdvide a global governance structure that
is housed within PwC Internatal. In effect, the PwC membfirms (including PwC Ireland,
PwC Bermuda, and PwC U.S.) act as agents & Bviernational. PwC International controls
its agents through a series of agreementsgtnaern and enforce standards across PwC member
firms. The enforcement of standard€lear from the Global Annual Review.
Quality procedures. PwC hasnamber of globally developed
methodologies and work programmes for many of its services.
These are designed to assist pagrand staff in delivering work
of the expected quality. . . .
Managing risk and quality. A firm’s membership of the PwC
network depends on its ability womply with common risk and
quality standards. . . . Territory Senior Partngign an annual
compliance confirmation with a set of risk management standards
covering a range of risk areas. .. These confirmations follow an
assessment of compliance supported by local testing and quality
review.

(Global Annual Review, Ex. 26 at 35).

198. To complete the parallel between Pw@d any corporation, the Global Annual
Review provides aggregate results for PwC #rat the hallmarks ahe annual report of any
Fortune 500 company. For example, the Globhah#al Review states that PwC is composed of
more than 155,000 people in 153 countries a®6), and generate$i28.2 billion in total

worldwide revenues in 2008 (at#]). It breaks down the rewee by geographic area, service

line, and industry group (at 41)And it provides all kind of stistics about PwC’s clients,
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including size, industry groupand geographic location. Thedbhl Annual Review of PwC is,
thus, no different than the antueport of McDonalds, Exxa Microsoft, or Santander.

B. PWC IRELAND ISSUED UNQUALIFIED (CLEAN) AUDIT OPINIONS

199. PwC Ireland audited Optimal SUS evemar between 2003 and 2007. Each year
it issued an unqualified audit opam — also commonly referred &s a “clean audit opinion” —
stating that the financial statenterat issue conformed with threquisite auditing standards.
See, e.gOptimal SUS’s financial statements for the year ending December 31, 2007, which are
attached hereto as Ex. 27 (2007 Financial Statements” or “2007 FS”).

200. The 2007 Financial Statements includddC’s Ireland unqualiéd audit opinion
with respect to Optimal SUS. (2007 . 27 at 3). The opinion is entitled:

Optimal Multiadvisors, Ltd.
Optimal Strategic US Equity Fund
Independent Auditors’ Report
As At 31 December 2007

201. The opinion is addressed “To the Shardeot of Optimal Miltiadvisors, Ltd. —
Strategic US Equity Series” — that is, to Plaintdfsd the Class here. dtates, in relevant part:

We have audited the accompanying financial statements of
Optimal Multiadvisors, Ltd. — Strategic US Equity Series (the
“Series”) which comprise the Consolidated Statement of Net
Assets as of 31 December 2007, Consolidated Income Statement,
Consolidated Statement of Changes in Net Assets Attributable to
Holders of Redeemable Participating Shares and Consolidated
Statement of Cash Flows for theay then ended and a summary of
significant accounting policiemnd other explanatory notes.

* % %

Auditors’ Responsibility

Our responsibility is to expss an opinion on these financial
statements based on our auditWe conducted our audit in
accordance with International Standards on Auditing. Those
standards require that we comphyth ethical requirements and
plan and perform the audit to alot reasonable assurance whether
the financial statements areé from material misstatement.
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* % %

Opinion
In our opinion, the accompanyingfinancial statements present
fairly, in all material respects, the financial position of the
Series as of 31 December 2007sifinancial performance and
its cash flows for the year tlen ended in accordance with
International Financial Reporting Standards. In forming our
opinion, which is not qualified, weraw your attention to Note 10
which describes the fact that 10G%fthe assets of the Series are
held with Bernard L. Madoff Investments LLC.
(2007 FS, Ex. 27 at 3; emphasis supplied).
202. The audit opinion is signed, “PriceteahouseCoopers, Dublin,” and dated 23
April 2008. (2007 FS, Ex. 27 at 3).

C. THE 2007 FINANCIAL STATEMENTS

1. The Schedule of Investments, NeAssets, Income Statement, and
Statement of Cash Flows

203. The 2007 Financial Statements included a Consolidated Schedule of Investments
as of December 31, 2006, and 2007. (2007 FS, Eat 877). This schedule reflected how the
funds of Optimal SUS were supposedly bdiedd at the end of each respective year.

@) In 2006, Optimal SUS supposedly held:&2.27 billion in U.S. Treasury
Bills; (ii) $0.76 million in unreaked gains on forward exchange contracts; and (iii) $99.70
million in other assets that were not specifiedtalaet assets at the end of 2006 attributable to
the putative Class were supposed3¥ billion. (2007 FS, Ex. 27 at 7).

(b) In 2007, Optimal SUS supposedly held:%2.66 billion in U.S. Treasury
Bills; (ii) $8.59 million in unreaked gains on forward exchange contracts; and (iii) $96.93
million in other assets that were not specifiedtalaet assets at the end of 2007 attributable to

the putative Class were supposedy billion. (2007 FS, Ex. 27 at 6).
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204. The 2007 Financial Statements also inellich Consolidated Statement of Net
Assets as of December 31, 2006, and 2007, which was signed by Defendants Echeverria and
Wilkinson. (2007 FS, Ex. 27 at 8)T'his Statement of Net Assatsflected the same amount of
supposed net assets as the Schedule of meess, $2.37 billion for 2006, and $2.77 billion for
2007. (d.)

205. The 2007 Financial Statements also included a Consolidated Income Statement
for 2006 and 2007, which was also signed by Ech&vamd Wilkinson. (2007 FS, Ex. 27 at 9).
The Income Statement reflected a purported faalised and unrealised gain” of $247.0 million
in 2006 and $287.0 million in 2007. The IncorBéatement also reflected the following
expenses:

(@  “Investment Manager's fees” (O)Df $43.3 million in 2006 and $52.7
million in 2007,

(b) “Support Services fees” to OIS of $0.5 million in 2007;

(c) “Administrator and Custodian fees’.€., HSBC Services and HSBC
Trust) of $0.41 million in 2006 and $0.46 million in 2007; and

(d)  “Audit fees” (.e., PwC Ireland) of approriately $22,000 in 2006 and
$37,000 in 2007.

206. The 2007 Financial Statements also inctudeConsolidated Statement of Cash
Flows for 2006 and 2007. (2007 FS, Ex. 27 at 11). The Cash Flow Statement reflected:

(@) “Realised gain on financial assetsf supposedly $224.3 million in 2006
and $233.6 million in 2007;
(b)  “Dividends received” of supposedly $24.8 million in 2006 and $12.9

million in 2007;
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(c) “Interest received” of supposedly $3.7 million in 2006 and $6.6 million in
2007,

(d) “Proceeds from sale of securitiesf’ supposedly $21.2 billion in 2006 and
$29.2 billion in 2007; and

(e) “Payments for purchase of secwa#ti of supposedly $21.5 billion in 2006
and $29.4 billion in 2007.

2. The Notes To The 2007 Financial Statements

207. The Notes to the 2007 Financial Statementduded Note 4: “Derivatives and
other financial instruments(2007 FS, Ex. 27 at 16f. As set forth below, PwC Ireland
understood that there were sigrant risks concerning Madoffolding one-hundred percent of
the monies as well as the counterparty riskoived in executing the split strike conversion
strategy.

The main risks arising from [Optimal SUS’s] financial instruments
are market price, foreign currendgterest rate, liquidity and credit
risk. The main risks relating {@®ptimal SUS’s] use of financial
derivative instruments areounterparty risk, credit risk, and
liquidity risk.

(2007 FS, Ex. 27 at 16; emphasis supplied).
208. Note 4 to the 2007 Financial Statements continued as follows:

The Fund’s Board of Directors §Beverria, Wilkinson and Inder
Rieden] has delegated the risk management function to Optimal
Investment Services (“OIS”), the Investment ManagAs such,

OIS has taken the necessary stefaken to ensure that risk is
properly identified controlled and managed.

* % %

[Optimal SUS’s] positions are mdored by OIS on a regular basis
against pre-set risk parametewbich have been created by the

12 The Notes to the financial statemeats part of the financial statements and
encompassed within theiditor’'s opinion. (ISA 200.34).
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Investment Committee and the sRi Committee within OIS in
coordination with the Contto Unit of Santander Asset
Management. Breaches are reported to the Risk Committee and
presented at the Investme@ommittee meetings of OIS and
reported to the Control @antander Asset Management.

The analysis of underlying positiomsvested by [Optimal SUS]
includes the use of a complex ghtal non-linear style analysis
tool (FOFIX from Riskdata SA).Risk profiles are calculated for
each underlying position in order to estimate factors influencing
the returns of the Series. These are then compared with the
gualitative analysis othe research analyst and deviations from
expected risk profiles are explained.

(2007 FS, Ex. 27 at 16-17; emphasis supplied).
209. With respect to “Counterparty Risk,” Note 4 added:

[Optimal SUS’s] is exposed to @edit risk on the counterparties
with whom it trades, that thescounterparties may not perform
their obligations and that settlemaaittransactionsnay not occur.
[Optimal SUS] is also exposed aocredit risk on the prefunding of
investments in underlying schemes]Optimal SUS] is also
exposed to a default risk whecash may not be returned by the
counterparty in a situation wherehg contract is irplace and an
investment transaction is not completed.

(2007 FS, Ex. 27 at 19).
210. The Credit Risk disclosure was conceptually similar, stating:
Credit risk is defined as the risk that one party to a financial
instrument will cause a financial loss for the other party by failing
to discharge an obligation. Ciedisk arises from [Optimal
SUS’s] counterparties such as the credit facility providehamk
where cash accounts are depositedOptimal SUS] selects only
established counterparties that have sufficient experience,
knowledge and creditworthiness. . . .
(2007 FS, Ex. 27 at 19; emphasis supplied).
211. All these statements in Note 4 of the 2007 Financial Statements showed that both
OIS and PwC Ireland understood thskrihat one of the parties thla¢ld assets on behalf of

Optimal SUS, or that had obligations to OptirB&4S, would not perform.Yet, contrary to the
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statements in Note 4 to the 2007 Financialeédn@ints and the 2007 PwCla&ed audit opinion,
neither OIS, nor PwC Ireland, ever configneany of Madoff's purported trades with
counterparties because the counterparties never existed.

212. Note 4 to the 2007 Financial Statemeatso described Madoff’'s operation as
follows:

[Optimal SUS] has delegated ethexecution of all investment
management decisions to BernardVadoff Investment Securities
LLC (the “Broker-Dealer”). The Broker-Dealer holds 100% of

the assets of [Optimal SUS] As a result, the success of Optimal
SUS for the foreseeable futuralimdepend on the ability of the
Broker-Dealer to achieve [Optim&@US’s] investment objective.
Although the Broker-Dealer has limit@avestment discretion as to
the selection of the securities other property purchased or sold
by or for [Optimal SUS’s]account, the Broker-Dealer has
discretion with respect to the timing and size of the transactions
and to the extent described in the agreement entered into between
the Broker-Dealer, [Optimal Mulidvisors], and [Optimal SUS].

* % %

The strategy utilized by the 8ker-Dealer is described as split
strike conversion which generallsonsists of purchasing equity
shares, selling related call aptis representing a number of
underlying shares equal to the number of shares purchased, and
buying related put options repesding the same number of
underlying shares. This entails phasing a basket of 30 to 40
large-capitalization S&P 100 stocwdich together account for the
greatest weight of thedex and therefore, when combined, present
a high degree of correlation with tgeneral market. It also entails
purchasing out-of-the money at-the-money S&P Index put
options in the same dollar amount and selling out-of-the money
S&P 100 Index call options representing a dollar amount of the
underlying Index equivalent to th@ollar amount of the basket of
shares purchased.

(2007 FS, Ex. 27 at 16; emphasis supplied).
213. Note 10 to the 2007 Financial Statememsognized that Madoff served as his

own custodian, one who held one-hundpedcent of Optimal SUS’s assets:
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Broker-Dealer and Custody agreements

Pursuant to an agreement dated 31 January 1996, Bernard L.
Madoff Investment Securities LL@as authorised to act as the
Broker-Dealer for all US equities, US Treasury and option
transactions. As at 31 December 20000% of the assets were
held with the Broker-Dealer. For the services provided, the
Broker-Dealer received the pdipal spread on all security
transactions executddr [Optimal SUS]. The assets of [Optimal
SUS] are deposited with the Broker-Dealer For the year ended

31 December 2007, the Broker-Dealer executed transactions of
approximately US$32.3 billion (2006: US$45.2 billion).

[Optimal Multiadvisors] has appointed HSBC Trust Services
(Ireland) Limited (“the Custodian”) a limited liability company as
custodian of such of its assetsaae delivered to it pursuant to the
Custodian Agreement. . . . The Custodian has no responsibility for
assets of the Fund or any tnagliCompany, which are held by any
US registered broker dealer.

(2007 FS, Ex. 27 at 23; emphasis supplied).

D. PwC IRELAND’S AUDIT FAI LED TO CONFORM TO
INTERNATIONAL STAN DARDS ON AUDITING

214. A fundamental premise of every accountiagdit is that the auditors have to
verify the assertion thdhe assets actually ekis(ISA 500.16) (The auditor useassertions in
assessing risks by considering thitferent types of potential misgements that may occur, and
thereby designing audit procedures that argpamsive to the assesseidks”). Assertions
include, “existence — assets, liabilities, auplity interests exist.(ISA 500.17(b)(i)).

1. PwC Ireland’s Audit Violated ISA

215. The International Federation of Accoants, through the International Auditing
and Assurances Standards Board (“IAASBpromulgates the International Standards on
Auditing, or ISA. The IAASB is the equivalent tife AICPA in the United States. ISAs are the
equivalent of the generally eepted auditing standards ireth).S., commonly known as GAAS.

These are the rules thedator must follow in conducting an audit. (ISA 200.06).
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216. When following ISA, the auditor mustsa consider the International Auditing
Practice Statements (“IAPS”). IAPSs providatérpretive guidance and practical assistance to
auditors in implementing ISAs.” (ISA 200.08).

(@  Overall Accounting Framework Under The ISAs
217. ISA 200 sets forth the “objective and geadeprinciples goveing an audit of
financial statements.” (ISA 200.01)The critical objective of anudlit is to express an opinion
regarding whether the financial statements warepared in accordance with the applicable
financial reporting framework in athaterial respects. (ISA 200.02).
218. ISA 200.14 prohibits auditors from expresgian affirmative opinion that the
financial statements comply with ISA “unless the auditor has complied fully with all of the
International Standards on Aitidg relevant to the audit.”
219. One of the fundamental principles in evarydit is that the auditor must exercise
“professional skepticism,recognizing that circumstances ynaxist that cause the financial
statements to be materially misstated SA 200.15; emphasis supplied).
An attitude of professional skepBm means [that] . . . . [w]hen
making inquiries and performingther audit procedures, the
auditors is not satisfied with less-than persuasive audit evidence
based on a belief that managemeand those charged with
governance are honest and have integrity. Accordingly,
representations from managemerg aot a substitute for obtaining
sufficient appropriate audit evidence to be able to draw
reasonable conclusions on which base the auditor’s opinion.
(ISA 200.16; emphasis supplied).

Accordingly, pursuant to ISA, PwC Ireland cduhot accept Madoff's representations absent

“sufficient appropriate audit evidence.”

220. ISAs go even further and require that evauglit consider the possiity of fraud.
SeelSA 240, “[tlhe Auditors Responsibility To dhsider Fraud In An Audit of Financial

Statements.” The first paragraph of ISA 240ans, “the auditor’'s responsibility to consider
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fraud in an audit of financial statementslaexpand on how the standards and guidance in ISA
315, ‘Understanding the Entitgnd its Environment and Asseng the Risks of Material
Misstatement’ . . . are to be applied in relatioth®risks of material misstatement due to fraud.”
(ISA 240.1).

221. ISA 240.57 then explicitly requires that tladitor identify the risk of fraud
concerning account balances: “When identifying asskssing the risks ofaterial misstatement
at the financial statement level, and at theedfon level for classesf transactions, account
balances and disclosures, the auditor shoidlentify and assess the risks of material
misstatements due to fraud.” (ISA 240.57).

222. Similarly, under ISA 315, the auditor tuassess the risks of material
misstatement specifically with respect to accdwalinces as part ofdhauditor’'s understanding
of the entity and its environment. Pursudat ISA 315, “the auditor should obtain an
understanding of the entity and its environmentluding its internal controls, sufficient to
identify and assess the risks of material misstatgrof the financial statements whether due to
fraud or error, and sufficient to design and perfdurther audit procedures.” With respect to
account balances, ISA 315.100 states, “the auditmuld identify and assess the risks of
material misstatement at the financial statemevelleand at the assesti level for classes of
transactions, account balances, arstldsures. For thigurpose, the auditor: Identifies risks . . .
. [and] relates the identifikrisks to what can go wrorag the assertion level.”

223. Further, ISA 315 requires that the auditor identify whether the account balances
constitute a significant risk.“As part of the risk assessmteas described in [315.100], the
auditor should determine which tfe risks identified are, in ¢hauditor’s judgment, risks that

require special audit considémm (such risks are defined &gnificant risks’).” (ISA 315.108)
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224. In sum, the overall auditing framewoset forth in ISAs 200, 240, and 315 is
extremely clear. The auditor must be skeptiobtain a global understding of the entity and
the environment (here, BMIS), remain vigilant for fraud, aetuse to accept assertions
without verification .

(b) PwC Ireland’s Audit Not Only Failed To Apply ISA General
Principles, But Also Failed ToApply Specific Procedures

225. ISA 402 concerns “Audit ConsideratiorRelating to Entities Using Service
Organizations.” ISA 402 effectively requiremuditors like PwC Ireland to determine the
importance of a service organization like BMISthe financial statements of the entity audited
— Optimal SUS. “Service organization” is th@are the auditing termfart for BMIS with
respect to Optimal SUS.

226. Pursuant to ISA 402, the auditor must tfifsonsider how an entity’s use of a
service organization affects the &yis internal control so as to identify and assess the risk of
material misstatement and to design and perfomther audit procedures.” (ISA 402.02). This
consideration required that Pwteland assess BMIS’s significance:

In obtaining an understanding oktlentity and its environment, the
auditor should determine the significance of service organization
activities to the entity and the rgbnce to the audit. In doing so,
the auditor obtains an undgsding of the following, as
appropriate:

. Nature of the services praléd by the service organization.

. Terms of contract and relatiship between the entity and
the service organization.

. Extent to which the entity’s internal control interact with
the systems at theervice organization.

. The entity’'s internal control relevant to the service
organization activities such as:
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° Those that are applied to the transactions processed
by the service organization.

° How the entity identifies and manages risks related
to use of the service organization.

. Service organization’s capability and financial strength,
including the possible effect othe failure of the service
organization on the entity.

(ISA 402.05; emphasis supplied)

227. “If the auditor concludes that the activities of the service organization are
significant to the entity and relevant to tladit, the auditor should obtain a sufficient
understanding of the service orgaation and its environment, inclag its internalcontrol, to
identify and assess the risks of material nateshent and design further audit procedures in
response to the assessed risk.” (ISA 402.07). riBkeof material misstatement here was total
and absolute given that Madafbntrolled, operated, and hedd of Optimal SUS’s assets.

228. PwC lIreland should have concluded thadoff's activities were significant to
Optimal SUS, and thus should haaseecuted appropriate procedures.

(i) PwC Ireland Had To Critically Assess The

Quialifications And Audit Conducted By Madoff’s
Purported Auditors, Friehling & Horowitz

229. One of the additional audit procedsr that PwC Ireland was supposed to
implement involved Madoff's own auditors, F&HAs set forth in ISA 402.06, “[tlhe auditor
would also consider the existence of third-padports from the service organization auditors,
internal auditors, or gulatory agencies as a means ofagiihg information about the internal
control of the service org&ation and about its operation and effectiveness.”

230. PwC Ireland, however, had to review Madoff's auditor and audit critically, and

could not simply accept the audiithout review and analysis:
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If the auditor [PwC Ireland] s the report of a service
organization auditor [F&H], theualitor should consider making
inquiries concerning that auditsrprofessional competence in the
context of the specific assignment undertaken by the service
organization auditor. (ISA 402.09).

When using a service organizatiauditor’'s report [F&H’s], the
auditor [PwC Ireland] should considéire nature of and content of
that report. (ISA 402.11).

The auditor [PwC Ireland] shouldonsider the scope of work
performed by the service orgaation auditor [F&H] and should

evaluate the usefulness and appropriateness of reports issued by
the service organization auditor. (ISA 402.13).

(i)  PwC Had to Obtain Independent Verification That
Optimal SUS’s Assets Existed

231. There were two additionauditing pronouncements thagquired PwC to obtain
external confirmation of the exence of Optimal SUS’s assets.

232. The first, IAPS 1012, concerned “Auditing Derivative Financial Instruments,”
such as the puts and calls usgdMadoff to supposedly implemettie split strike conversion
strategy. IAPS 1012 specificallilfagged the importance for the auditor of verifying the
existence of the asset when based on maneges assertions. Under the sub-heading
“Assertions to Address,” IAPS 1012.22 stated:

Financial statement assertions are assertions by management,
explicit or otherwise, embodiedn the financial statements
prepared in accordance with tlapplicable financial reporting
framework. They can be categorized as follows:
. Existence: An asset or liability exists at a given date. For
example, the derivatives reported in the financial
statements through measurementdisclosure exist at the
date of the balance sheet.
233. Under the sub-heading, “Substantive Radaes Related to Assertions —

Existence and Occurrence,” IAPS 1012.77 stated:
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Substantive tests for existencedanccurrence assertions about
derivatives may include:

Confirmation with the holder of or the counterparty to
the derivative.

Inspecting the underlying agreements and other forms of
supporting  documentation, dluding confirmations
received by an entity, in paper or electronic form, for
amounts reported

Inspecting supporting documentation for subsequent
realization or settlement taf the end of the reporting
period; and

Inquiry and observation.

(IAPS 1012.77; emphasis supplied).

234. Similarly, IAPS 1012.79 required the auditiar confirm that tle assertions by

Madoff were complete and that, for example,ddfi had not failed to disclose to the auditor

liabilities that would hee changed the value of the asserted assets:

Substantive tests for completeneasssertions about derivatives
may include:

(IAPS 1012.79).

Asking the holder of or counterparty to the derivative to
provide details of all derivates and transactions with the
entity. In sendingconfirmation requsts, the auditor
determines which part of thewunterparty’sorganization is
responding, and whether thespendent is responding on
behalf of all aspects of its operations;

Sending zero-balance confirmais to potential holders or
counterparties to derivative® test the completeness of
derivatives recorded in the financial records;

Reviewing brokers’ statements for the existence of
derivative transactions and positions held;

Reviewing counterparty canfations received but not
matched to transaction records . . . .
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235. The second additional auditing pronouncement required PwC Ireland to confirm
the existence of Optimal SUS’s assefeelSA 505, “External Confirmi@ons.” ISA 505 states:
“The auditor should determine whet the use of external confirtians is necessary to obtain
sufficient appropriate aitdevidence at the assien level. In makingthis determination, the
auditor should consider the assessed risk of nahtaisstatement at the assertion level and how
the audit evidence from other planned audit procedures will reduce the risk of material
misstatement at the assertion levehtoacceptably low level.” (ISA 505.02).

236. ISA 500.03 emphasized that external @onétions were more reliable than
internal ones: “audit evidence is more relialleen it is obtained fronindependent sources
outside the entity,” and, “audévidence obtained directly by tladitor is more reliable than
audit evidence obtained indirectly by inference.” (ISA 500.03).

237. ISA 500 even specifically addresses thefulkess of externatonfirmations in
the precise situation at issuélwMadoff — bank balances. “Other examples of situations where
external confirmations may be used include fbllowing: Bank balances and other information
from bankers.” (ISA 500.05). As set forth the PwC Madoff Report, Madoff supposedly held
U.S. Treasuries at BONY. PwC Irelandosid have followed ISA 500 and performed
procedures to obtain confirmations from BONYHad PwC Ireland done so, it would have
discovered the inaccuracy of the Funds’ financial statements it purported to audit.

2. The PwC U.S. Practice Guide Cocerning Audits Of Hedge Funds,
Such As The Feeder Funds, Highlighted The Importance Of

Confirming That The Assets Listed On The Optimal SUS Financial
Statements Existed, Which PwC Failed To Do

238. In April 2007, PwC issued a fifty-pagaudit guide for auditing hedge funds,
called “Auditing Alternative Investments — A Pr@etl Guide For Investor Entities, Investee

Fund Managers and Auditors.” (“PwC Guide X.E28). One of the cémal purposes of the
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Guide was to provide guidance for auditorduwfd-of-funds (such as Optimal SUS) about their
auditing obligations with respect to the undertyihedge funds (such as Madoff) in which the
fund-of-funds had invested.
239. The PwC Guide’s first concern was theistence of assets at the underlying
hedge fund. The main focus of the new guidance was as follows:
With respect to existence, the questiorDis:the investor entity’s
alternative investments exist atthe financial statement date,
and have the related transactions occurred during the period?
While confirming the existence of assets that are held by third
parties generally provides eguate audit evidence, the
Interpretation and AICPA Practice Aid say that, by itself, a
confirmation in the aggregate domet constitute adequate audit
evidence.

(PwC Guide, Ex. 28 at “Our pgrsctive,” emphasis supplied).

240. Because “confirmation in the aggregatbat the assets existed was no longer
sufficient, the auditor had aabligation to “confirm [Mad&’s] holdings on a security-by-
security basis.” Ifl. at 1). And even then, the PwC iG& warned that was not always enough,
and additional procedures werecessary in certain circumstancégven if the auditor obtains
a detailed confirmation of [Madoff's] holdingthe AICPA Practice Aid states that the auditor
may need to perform additional procedurdspending on the signifance of the [Madoff]
investments to [Optimal SUS’&§hancial statements. Considelalauditor judgment is required
to determine whether the auditor has sufficientience to satisfy the existence assertiorid. (
at 24).

241. One of the “illustrative alternative odditional procedures” consisted in checking
with the banks that the assets actually exist&@lomparing cash activityn the records of the

investor entity with the corresponding cash movetsieeflected in bank or brokerage statements

generally provides the auditor wittaluable audit evidence.”Id; at 26). Madoff never provided
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trade tickets or statements from third partiesnly statements from “Madoff Securities.” Yet,
the PwC Guide clearly saidsimply receiving a confirmation from [Madoff] of its underlying
investments, either in the aggregateon a security-by-security bastges not, in and of itself,
constitute adequate audit evidencewith respect to the valuation assertion.(ld. at 27;
emphasis supplied).

242. PwC further failed to conduct an additiotasic confirmation procedure listed in
the PwC Guide concerning Madoff's auditors. Thedguwsaid that, if Pw@as going to rely on
Madoff’s financial statements audited by F&PWwC had to conduct some basic due diligence on
F&H and its supposed audit of Madoff. The ficsitical factor was théprofessional reputation
and standing of [F&H].” I@d. at 30). For auditors whoseprgation was not sufficient (such as
F&H) the PwC Guide listed “illustrative additional procedures,” any of which would have
uncovered the fact that Optim8US’s financial statements wengcorrect if PwC had carried
them out:

. Investigate the professidnaeputation and standing of
[F&H].

. Request that [Optimal SU3pply, or have [F&H] apply,
appropriate procedures to [Mleff's] financial statements
and/or the underlying records

. Request that [Optimal SUS] call or visit [F&H] to discuss
audit procedures followed and the results thereof. Review
the audit program and/or workjrpapers of [F&H], to the
extent permissible.

E. INTERNAL PwC DOCUMENTS SHOW THAT PwC’s AUDIT VIOLATED
ISA

243. Optimal SUS was not the only Madoff feediend audited by PwC. Plaintiffs are
aware of at least eight additial feeder funds audited by Bwwith more than $16 billion

invested in Madoff in 2007.
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Madoff Feeder Funds AssetsUnder
Audited By PwC Management - 2007

Fairfield Sentry

(includes Fairfield Lambd& Sigma) $7,277,386,000
Greenwich Sentry, LP $ 262,531,000
Kingate Global, Ltd $ 2,754,291,82%5
Kingate Euro Fund, Ltd $ 766,322,771
Optimal Strategic US Equity, Ltd. $2,770,250,674
Thema International Fund, PLC $1,447,688,803
Zeus Partners, Ltd $ 300,000,000
Defender Fund Ltd $ 312,282,024
Plaza Investments International Ltd. $ 657,241,006
Total $16,547,994,108

244. According to Madoff's form ADV publiclyfiled with the SEC on January 7,
2008, BMIS represented that its assatwler management totaled $17,091,640,696. PwC
audited feeder funds with assets under rgameent at the end of 2007 of $16.547 billion — or
about 96% of BMIS’s supposed entire Investinddvisory business. Accordingly, PwC’s
audits of Madoff's feeder fundgrovided PwC with a unique alijliand opportunity to verify
information about BMIS. That information, partlarly in the aggregate, should have raised
significant suspicions about Madoff. These stisps also should have been obvious because
PwC coordinated the audits of tfeeder funds and visits to Maifis offices on a global basis.

245, Starting at least as #a as 2004, PwC Bermudand PwC U.S. conducted

procedures on Madoff which were then comneated in written form to the various PwC
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member firms that actually issued the audinams for the Madoff feeder funds, such as PwC
Ireland for Optimal SUS. These procedures Madoff were conductedt least twice, in
December 2004 and again in December 2006.
246. The procedures conducted in December 2@f@4the subject of a letter from PwC
Rotterdam (“PwC Netherlands”), dated Mar&b, 2005, to another feeder fund (Fairfield
Greenwich Advisors, LLC (“Fairéld Greenwich”)). (“PwC Nethtands Letter,” Ex. 29). The
letter discloses PwC Bermuda'’s involvementieeting with Madoff, but does not mention PwC
U.S. Inrelevant part, éhletter states as follows:
In our previous conference call, we have informed you about the
fact that PwC Bermuda had raeeting in December 2004 with
Bernard L. Madoff InvestmentsSecurities LLC (hereinafter
‘BLM") in order to obtain and/oupdate PwC'’s understanding of
the procedures in place at BLM. PwC Bermuda has shared with
PwC Rotterdam their procedurpsogram, notes of meeting and
conclusions for the purpose of owaudit of Fairfield Sentry
Limited.
The procedures performed by PvBermuda were only directed
towards obtaining an understangliof certain procedures and
organisation aspects of BLM fdine purpose of gaining comfort
thereon for the audits by severbPwC offices of a number of
funds having moneys managed by BLM.

(“PwC Netherlands Letter,” EX9 at 1; emphasis supplied).

247. The letter also included an appendix éedif “Summary of procedures performed
at BLM.” (“PwC Netherlands Letter,” Ex. 29 at.3Yhe appendix stated that “[b]y means of an
interview with [Madoff], the following controlsral procedures were discussed. . . .” ISA is
clear that discussions alone do satfice to provide appropriate audit evidence. The controls

and procedures discussed were the following:

(a) segregation of the advisory/front office function from the
broker, accounting and custodial departments;
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(b) trading procss strategy . . .

* % %

(d) controls in place to ensureathtrading levels are maintained
within those prescribed in the brokerage agreement (i.e., the
controls to ensure cash accounts are not margined);

(e) reporting to clients (copies thde confirmations and blotters
and what level of reports sumnsng investment transactions,
receipts and disbursementssets holdings, and income are
provided on regular basto the client);

() inquire about grouping or bunching of orders and the
procedures for the Advisor authorising the order size for our
clients, the Advisor’'s procedes for monitoring the allocation
of bunched trades, and the monitoring in place at the trading
department for ensuring accuralcation of bunched orders;

(g) Monitoring of Advisory ofthe results of the Fund against
expectations (roles and responsibilities);

(h) Procedures in respect of rewi by the Advisor if own trading

records matches with the brokgenerated lisng of daily
trades (P&S), and monthly activity statements.

PwC also discussed with Madoff his “Godian function,” which was described

in the PwC Netherlands Letter as follows:

(@) What entity acts as cosfian within Madoff's group of
companies;

(b) Are there any other sub-cadtal or clearing arrangements;

(c) Segregation of the custodian function from the Advisory and
Brokerage functions (both physically and through access);

(d) Frequency of reconciliation@aily, weekly) performed with
the sub-custodian, taking nventory of securities and
subsequent reconciliation toosk and treasury holdings and
reconciliation of activity reports to records maintained by
depositories and sub-custodians . . . .
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(Id. at 4).

249. PwC blindly accepted, and never confirmed, verified, or independently
ascertained, any of the information provided Mwdoff. Particularly with respect to sub-
custodians, the PwC Netherlands Letter furttxplaned that according to Madoff “there [were]
agreements with other US custodiansld. @t 5). PwC never commed who the “other US
custodians” were, and accepted all ofdd#’s representations at his word.

250. PwC Ireland received an even more dethareport concerning Optimal SUS from
PwC Bermuda and PwC U.S. about the sameeting with Madoff in December 2004. (“PwC
Madoff Report,” Ex. 6). The report is on ritewaterhouseCoopers”tierhead and labeled
“Strictly Private And Confidential.” 1(l.). PwC Ireland paid a fee to obtain the PwC Madoff
Report. PwC Ireland obtained a similar reporttfor 2006 audit, but Platiffs have not been
able to locate a copy of the December 2006 report.

251. The PwC Madoff Report concerning the 2G4it follows a similar structure to
the appendix included in the PwWC Netherlandtete but provides additional information. For
example, the attendees to the meetingh wadoff are disclosed as, Linda McGowan
(“McGowan”) and Scott-Watson Brown (“Brown”)McGowan is a paner at PwC U.S., and
based in PwC'’s office in New York City &00 Madison Avenue —baut ten blocks from
Madoff’s offices in the Lipstick Building. Bmvn was a partner at RwBermuda, based in
Hamilton, Bermuda.

252. The PwC Madoff Report states that “99%adiftrades [were] elctronic, therefore
records are updated daily and altaaciliations [were] performedaily (automated process).”
(“PwC Madoff Report,” Ex. 6 at 1) Yet, OIS received all tradmonfirmations in paper format

with a considerable time lag that allowed M#Hdm fabricate the traek. Indeed, the paper
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records did not include time stamps for eachdradr individualized prices. Instead, the paper
confirmation tickets only reflecteaverage prices for the daythis inconsistency between the
fact that virtually all Madoffs purported trades were electronic and the fact that all trade
information from Madoff was sent in paperrritat was irreconcilable. Accordingly, PwC'’s
inability to obtain electronic confirmations, and having access only to the paper confirmations
received by OIS, should have raised a red flagarding the assets claimed on the Optimal
Funds’ financial statements.
253. The PwC Madoff Report further explamhehow the fictitious trading process
supposedly functioned:
Trades are initiated by the swtem without trader intervention
and routed in accordance with the firms routing priority. Trades
are bunch but the system maintadetail by account, which upon
electronic confirmation of execution is automatically posted to
each individual account in accordance with the original trade break
out. Bunched trades are allocateda prorate basis. Performance
is the same across all funds/accounts for which this strategy is
employed. Madoff received 4 cents a share mark up on all trades.
The system chooses the trades by generally using 35 of the S&P
100 stocks and hedges the positiovnih S&P options . . . . The
parameters of the strategy require torrelation to be in the 90’s.
Based on thenodels matrix, positions are adjusted as correlative
factors dictate. If thenodel determines that there is not a current
factor conducive to positioning, the cash will be invested in US
Treasury securities. Thmodel runs on a dynamic basis and is
adjusted periodically as market conditions dictate.
(“PwC Madoff Report,” Ex. @t 2; emphasis supplied)
254. Because PwC could have only reviewed paper copies of the trades purportedly
executed for and sent to the Optimal Funds, Pw@r confirmed that éhelectronic trading for
the Optimal Funds’ assets in fact occurred.
255. According to the PwC Madoff Report, “aksurities are segregated in accordance

with US brokerage rules (primb at DTC for equities andBONY for governments, GSCC
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clears governmenty.” (“PwC Madoff Report,” Ex. 6 att; emphasis supplied). The phrase,
“BONY for governments, GSCC clears governnsghimeant that BONY (the Bank of New
York) held the government securities, or U.S. Treasury bills, and that GSCC (Government
Securities Clearing Corporation) was the clegqragent for the purchase and sales of U.S.
Treasuries. The U.S. Treasuries were purpbrtbeld at BONY and cleared through GSCC
because Madoff was not an authorized brokereldal government securities, only for equity
securities. FINRA’s 2008 report ®&MIS specifically stated th&MIS was a broker dealer, but

not a “government securities broker or dealefFINRA BrokerCheck Report — BMIS, Ex. 30 at

6).

256. PwC lIreland’s audit opinion concengj Optimal SUS represented that $2.70
billion, which was 96% of OptimaBUS’s total assets, were held in U.S. Treasuries as of
December 31, 2007. In fact, every year-end awery financial statement audited by PwC
reflected that virtually all thessets were being supposedly heldJi$. Treasuries, and the rest
in cash. Yet, PwC never confirmed, for example, that the Treasury bills that were reflected on
the Optimal Funds’ financial statements — iniahhthe Optimal Funds’ assets were invested
when not investing in theplit strike conversion stiegy — in fact existed.

257. PwC lIreland audited Optimal SUS starting in 2003. Every single year Madoff
told PwC that hundreds of millions of dollars wédreld in U.S. Treasuries. And every single
year PwC failed to check to make sure that tlassets — the U.S. Treasuries — existed. Yet, the
assertion that the assets existed and that @pt8tS’s monies were safe because they were
being held in U.S. Treasuries whe critical assertion of the fimeial statements and of PwC

Ireland’s audit opinion.
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258. The PwC Madoff Report also indicated ttfatl securities [were] segregated in
accordance with US brokerage rules (primariypa@C for equities).” (“PwC Madoff Report,”

Ex. 6 at 4). PwC never confirmed that therested a “segregated” account at DTC for the
benefit of the Optimal Funds.

259. In purporting to obtain an understandinfj the Optimal Funds’ business (as
required by ISA) and of the internal contfodmework at BMIS where the Optimal Funds
entrusted the monies of Plaintiffs and the S]aPwC failed to obtain confirmations from yet
another critical set of third partidgtadoff's supposed-trading counterparties.

260. PwC knew that the put counparties were criticalrad questioned Madoff on this
point during the December 2004 meeting. TheCPMadoff Report states that according to
Madoff, “all options [were] traded [over-the-counter], but use same expiration date as listed
index options; Madoff uses vailous, numerous counterparties” (“PwC Madoff Report,” EX.

6 at 7; emphasis supplied).

261. Over-the-counter traded options meardt tMadoff entered into private contracts
with other market players anldat Madoff did not purchase exatge-traded options. Exchange-
traded options carry no credit risk because the exchange ensures that all exchange participants
are credit worthy. In the evetitey are not, the exchange suw$féhe loss. Accordingly, PwC
knew that Madoff supposedly digbt purchase any puts in an exchange, and that all its puts
consisted of direct, private transactions.

F. PwC IRELAND, PwC U.S., AND PwC BERMUDA SHARED

INFORMATION BETWEEN AND AM ONG THEMSELVES REGARDING
MADOFF THAT AFFECTED THE AUDI TS OF THE OPTIMAL FUNDS

262. Optimal SUS’s financial statements show that PwC Ireland was paid a mere
$22,785 in 2006, and $37,052 in 2007. These paltmns reflect the very limited work

conducted, and that it was nobpitable for PwC Ireland to deditsasubstantial resources to the
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audit. Travel expenses alone would have artedito a substantial gmn of the entire audit
fee.

263. In order to curtail costs, PwC Irelamebrked with PwC U.S. and PwC Bermuda
to provide what was effectively an illusorydit of Optimal SUS. P® U.S. and PwC Bermuda
visited BMIS, in New York Citypn at least two sepate occasions anaiducted cursory audit
procedures of Optimal SUS’s assets beingagad by BMIS. In December 2004, PwC partners
McGowan (PwC U.S.) and Brown (PwC Bermudaited Madoff at BMIS’s offices in New
York City. The purpose of the visit was teview the investment procedures employed by
Madoff concerning BMIS’s management of Qpéil SUS’s assets. Indeed, the Report (“PwC
Madoff Report,” Ex. 6) generated from that megtexpressly states that the review was being
conducted on behalf of Optimal Multiadvisprshich includes Optimal SUS. Although the
report, printed on generic PwC letterhead, pputs to “document” BMIS’s management
“procedures,” the conclusions contained thesem based exclusively on PwC’s interview with
Madoff himself and his own, se#ferving representations.

264. Neither McGowan nor Brown made angteanpt to verify Madoff's statements,
and instead simply transcribed hissubstantiated assertions into the Report and turned it over to
PwC Ireland. PwC Ireland then, notwithstanding tlarsory nature of the review, relied almost
exclusively on PwC U.S. and PwC BermudascBmber 2004 visit to BMIS, and the resulting

Report, to sign-off on its 2004, purportedlymgarehensive, audit of Optimal SUS.
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VIl.  SUBSTANTIVE ALLEGATIONS CONCE RNING THE HSBC DEFENDANTS

A. HSBC SERVICES VIOLATED ITS OBLIGATIONS AS
ADMINISTRATOR TO PLAINT IFFS AND THE CLASS

1. HSBC Services’ Obligations To Verify Pricing Information

265. HSBC Services served as the Adminiiraof Optimal Multiadvisors since at
least June 2005, and had “responsibility fbe administration of the Fund including the
calculation of the Net Asset Value, preparatiorthef accounts and registrand transfer agency
services.” (October 2008 EM, Ex. 13 at 12). chiculating the NAV, HSBC Services had an
obligation to verify pricing information: “Thé&dministrator shall useeasonable endeavors to
verify any pricing information, including estimatef prices supplied by the underlying funds or
any connected person thereof (Uting a connected person whisha broker, market maker or
other intermediary).” (Octolbe2006 EM, Ex. 11 at 15). HBEX Services carried out these
obligations pursuant to an Administratidgreement with Optimal Multiadvisors.

266. In the EMs, HSBC Services touted its expertise in administrative services by
highlighting that it formed part of HSBC Holdings plc, which is one of the largest financial
institutions in the world. The October 2006da2008 EMs said, “[tlhe Administrator is an
indirect wholly-owned subsidig of HSBC Holdings plc, gublic company incorporated in
England. As at 30 June 2007 [and 30 June 2M@8BC Holdings plc hadonsolidated gross
assets of approximately USD150 billion[/1,738 billion, resgctively],” or $2.15 trillion/$1.738
trillion. (October 2008 EM, Ex. 13 42; October 2006 EM, Ex 11 at 12).

267. For its services, HSBC Servicegllected fees, as follows:

Pursuant to the Administration Agreement, the Administrator shall
be entitled to the following fees:

- inrespect to Series which duad of funds [i.e Arbitrage] the

administration fee is 2 basg@oints per annum subject to a
minimum of USD 10,000.
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- in respect to Series which aeetler funds invesig in a single
managed account such as OptirB&alS, the administration fee
is 2.5 basis points subject éomaximum of USD 200,000 per
annum per account. The Administrator is also entitled to
charge an investment serviee of USD 35 per transaction.

The Administrator shalbe entitled to be mnbursed all reasonable

out of the pocket expenses not exceeding USD 300 per month per

series.

(October 2006 and October 2008 EMs, Exs. 11 & 13 at 12).

268. The difference in the administrative fees charged to Optimal Arbitrage compared
to Optimal SUS shows that HSBC Services demdradpremium for the risk of administering a
fund solely invested in Madoff. While HSBServices charged Optimal Arbitrage two basis
points, it charged Optimal SUS 2Wasis points. Yet, Optimal S8Jwas easier to administer
given that the information originated from gnbne single fund managenstead of multiple
fund managers, as was the cast\@ptimal Arbitrage.

269. One of the critical functions perfmed by HSBC Services consisted in
calculating the NAV that was then reported itvestors on a monthlyasis. A central
component of the NAV calculation included theluea of the securitiesheld by Madoff.
Between October 2006 and September 200& @ported that Optial SUS purportedly
remained invested at month end in the equitiesketa (and not invested in U.S. Treasuries) at
least eight different times. (October 2008 Préest@an, Ex. 25 at 19). The NAV calculated by
HSBC Services for each one of these eight memds, therefore, depended on Madoff's trade
confirmations.

270. The fact that HSBC Services relied onddé’s trade confirmations is evidenced

by the PwC Madoff Report and the DDQs. Aaing to the PwC Maoff Report, “the

administrator receive[d] copiesf trade confirmations and cwosber statements in standard
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industry form, from [Madoff's] back officeunction.” (PwC Madoff Report, Ex. 6 at 3).
Similarly, according to OIS’s 2005 DDQ:
The fund administration is perfoed independently by external
service providers. However, we [i.e., OIS] have an operational
team that verifies the work eguted by these service providers.
The role of the Fund Admin department is to condugiarallel to
our designated external administnsg the calculation of monthly
NAVs, shareholder registry contrgiricing of all underlyings as
well as all relevant information flow. Discrepancies are
highlighted and reconcile [sic] in order to insure accuracy and
integrity of data.
(2005 DDQ, Ex. 16 at 24; emphasis supplied).

2. HSBC Services Received Trade Confirmations From Madoff That
Were Outside The Trading Range For The Period Reported

271. HSBC Services received trade confirmations from Madoff that were outside the
trading range for the period repedt This is based on the findings of the SIPC Trustee, as set
forth in the lawsuits the SIPC Ustee has filed againfgeder funds for refusing to return monies
withdrawn from BMIS withinthe preferential time period undéhe Bankruptcy Code (the
“Claw Back Lawsuits”).

272. In most of these Claw Back Lawsuits, the SIPC Trustee makes the same factual
assertion in support of the claimatithe feeder funds ignored reddbk. Mr. Picard asserts that
Madoff reported hundreds of tradés the feeder funds and theadministrators that were
supposedly executed at prices outside the daitlgaaof prices such setiies traded in the
market on the days in question.

273. The SIPC Trustee has relied in most oflé@ssuits on the same example to show
that many different feeder fundeceived fictitious, but indeederifiably fictitious, trading

confirmations:
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[All three] Defendants’ December 2006 account statements
reported sales of 169,224 shar2$,315 shares and 27,191 shares
of Merck (MRK) respectively, ek of which were purportedly
executed at a price of $44.61 on thade date of December 22,
2006 with a settlement date of December 28, 2006. The daily price
for Merck on December 22 ranged from a low of $42.78 to a high
of $43.42, more than $1 below the price reported on the
statements. . . .
The Trustee’s investigation to ddias revealed over 500 instances
between January 1998 to November 2008 in which Defendants’
account statements displayed tragegportedly executed at a price
outside the daily price range.

(Irving H. Picard v. J. Ezra Merkin et alNo. 08-01789, S.D.N.Y., Cmpt. at 186).

274. The reason the SIPC Trustee can usestrme example forllafeeder funds is
because Madoff supposedly “bunched” tradesat iy Madoff supposedly made one aggregate
split strike conversion trade, which Madoff thigetitiously apportioned awng all his investors.

In other words, assuming Madoff had falsely claimed that he had sold one million shares of
Merck on December 22, 2006, Madoff then supplyseg@portioned these one million shares
pro-rata among all his customers. Because Mdaa supposedly executed one trade, the price
was the same for all customens)y the number of shares changed.

275. The Claw Back Lawsuits filed by th8IPC Trustee, thus, show that Madoff
reported the same fictitious trades to all higeistors. Optimal SUS’s own documents show that
Madoff had reported to Optimal SUthat it had executed the spitike conversion strategy in
October 2006 and exited in December 2006. (Octdbé8 Presentation, Ex. 25 at 19). This is

consistent with the allegations by the SIPC Teashat Madoff reported a sale of Merck stock

on December 22, 2006, that could never have oat@atréne price Madoff reported. Given that

13 The SIPC Trustee relies on the savterck trade in sevetather law suits.See, e.g(j)
Trustee Kingate Action, Cmpt. at 15; (ifying H. Picard v. Harley Int'l (Cayman) LtdNo. 08-
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HSBC Services received the trade confirmatiivosm Madoff, and that hundreds of these trade
confirmations reflected prices wah did not exist, HSBC Services knew or was reckless in not
knowing that Madoff could not have executechtieds of trades at the listed prices.

B. HSBC TRUST VIOLATED ITS O BLIGATIONS AS CUSTODIAN TO
PLAINTIFFS AND THE CLASS

276. HSBC Trust served as custodian of OmtirMultiadvisors ad was responsible
for the “safe custody . . ., and control of, the [[@@l Multiadvisors’] assets it [held].” (October
2008 EM, Ex. 13 at 13). For the assets itmid hold, HSBC Trust’'s responsibilities included
the following:

The Custodian may appoint substadians, agents or delegates
(“Correspondents”) to hold the ass®f the Fund. The Custodian
will act with reasonable dki care and diligence in the
appointment and monitoring o€orrespondents and shall be
responsible to the Fund, for the dtion of any agreement with a
Correspondent, for satisfying itselfrpmically as to the ongoing
suitability of any such Correspdents to provide custodial
services to the Fund. The Custodian will maintain an appropriate
level of supervision over any Correspondent and will make

appropriate enquiries periodically tonfirm that the obligation of
any Correspondent continue to be competently discharged.

(October 2008 EM, Ex. 13 at 13).

277. HSBC Trust held itself out as an expert in the custody of assets. The EMs said:
“The principal activity of the Custodian is tprovide trustee and custodial functions for
investment funds such as [Optimal Multiadvispr3§he Custodian was incorporated in Ireland
on 29 November 1991 [sic] an indirect whollyaoed subsidiary of HSBC Holdings plc.”
(October 2008 EM, Ex. 13 at 13).

278. For the discharge of its duties, BS Trust charged the following fees:

01789, Adv. Pro. No. 09-01187, S.D.N.Y., Cmpt. at 14; andiiiing H. Picard v. Alpha Prime
Fund Ltd. et al. No. 08-01789, Adv. Pro. No. 09-1364, Cmpt. at 15.
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- in respect to Seriewhich are fund of fundsi.p., Optimal
Arbitrage], the custody fee isne basis point subject to a
minimum of USD 10,000 per annum. In addition, there is a
custody transaction fee of USD 175.

- In respect to Serieshich are feeder funds.¢., Optimal SUS],
the custody fee is one basis poiftustody’s transaction fees are
waived.

(October 2008 EM, Ex. 13 at 13).

279. These disclosures in tHeMs establish that HSBC Trust charged a fee of one
basis point with respect to Optimal SUS fordtgervisory responsiliies over Madoff. HSBC
Trust did not hold the Optimal SUS assets, sooitld not be charging a fee for that. HSBC
Trust’s only role, and the reasdincharged a fee, was to “aatith reasonable skill, care and
diligence in the appointment and monitoring” of other custodians. HSBC Trust was further
obligated to “satisfy[] itself periodically as tbe ongoing suitability” of Madoff as a custodian.

280. HSBC Trust failed to discharge its dutesd to conduct theecessary procedures
to adequately appoint and monitor BMIS, and teuea the safeguard of the assets entrusted by
Plaintiffs and the Class. Ha#SBC Trust not breached its duties, Plaintiffs and the Class would

not had been damaged.

VIIl.  SUBSTANTIVE ALLEGATIONS CONCERNI NG OBVIOUS RED FLAGS THAT
ALL DEFENDANTS IGNORED

A. RED FLAGS
1. Madoff’'s Custody of Equity Securities

281. Madoff failed to trade through an indepentlbroker and, instek self-cleared all
trading activities through his wholly-owned company, BMIS. In addition, Madoff served as his
own custodian for the Funds’ assetsen though this greatly ireased the risk of self-dealing

and of Madoff perpetrating a Ponzi scheme. aAminimum, this arrangement should have
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alerted Defendants to the neddr heightened scrutiny, omitoring, and verification of
transactions, yet Defendants ignored this risk.

2. Madoff’'s Non-Existent Counterparties

282. Madoff refused to identify the counterpias with whom he traded equity
securities and options when emuting the split strike conversiostrategy. Altenatively, if
Madoff did identify them, Defendants failed takn that Madoff had newé¢raded with any of
them.

3. Defendants Failed To Confirm The Existence Of Government
Securities At The End Of Each Year

283. Another warning sign was the fact that Madoff supposedly &kldssets one-
hundred percent, in governmentsecurities at the end ofevery year. While a possible
coincidence, it is extremely spicious. Not one, sgle year-end coinded with an opportune
time to be invested in the spéitrike conversion stragg? In light of thisrecurringpattern the
obvious concern should have babat Madoff was hiding from thauditors so tat at year-end
the auditors would only audit gesnment securities. At a mmum, this should have caused
Defendants to confirm the existermiethe government securities.

284. Madoff claimed that government secusstieere cleared through GSCC and held
by BONY, but Defendants never confirmedisthassertion with GSCC or BONY. Had
Defendants contacted GSCC or B® they would have learnedahMadoff had not conducted a
single trade in any of these years.

4, Madoff’'s Unknown Auditing Firm

285. Madoff supposedly used F&H, an unknown accounting firm that was plainly
unequipped to audit a company of BMIS’s purpdrsize. F&H had onlyhree employees — a

retired partner living in Florid, a secretary, and one active ¢exdi public accountant. While
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F&H was a member of the AICPA, it had natdm the subject of a peer review since 1993 —
which is a membership requirement — because F&iesented to the AICPA, in writing, that it
did not conduct any audits.

5. Madoff's Secretive Operation

286. Madoff refused to answer even basic sjiens about BMIS, leading OIS’s own
internal memoranda to describe Madoff as eeoe. Madoff thus feised to provide the
minimum level of transparency necessary todiet reasonable due diligence. The lack of
transparency was even more suspicious in lajlthe fact that the Santander Defendants knew
that Optimal SUS was one of Madoff's largest investors.

287. Madoff's secrecy was exacerbated by tflaet that Madoff family members
controlled key positions at BMIS, thus limitinlgird party involvement.Defendants knew about
this arrangement, yet ignoréuk risk it clearly represented.

6. Madoff’'s Paper Trading Records

288. Madoff claimed that BMIS was technologilyaadvanced. Yet, Madoff reported
his trades to Defendants usingly paper confirmation forms wth did not include the exact
time of the trade nor the exact price of eacdddr Instead, the paper confirmations only
provided average prices for thansactions that had supposedly been executed each day. Based
on standard industry practice, the lack of ascw real-time electronic reporting should have
raised significant concerns about Madoff. Tus® of delayed paper confirmations, which are
patently susceptible to mamilation, was yet another red flag ignored by Defendants.

7. Madoff's Consistent Returns

289. The impossible consistency of Madoff's reported results using the split strike
conversion strategy and the resulting investmetrns was another warning sign. Among other

things: (1) Madoff generally repodethat he bought near dailyws and sold near highs with
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uncanny consistency; (2) Madoff reported tradesiaeprthat were outside of the stocks’ actual
trading ranges or took place on weekends, lobtiwvhich are impossible; (3) Madoff always
claimed to be fully invested in U.S. Treasury bills at the end of each year; and (4) Madoff
reported results were inconsistent with thetsgilike conversion sttagy, which might reduce
volatility but could not produce gains in a decig stock market. Mdoff's reported results
were unattainable and not repdae by others, yet the Santler Defendants ignored this
warning sign.

8. Madoff's Fee Structure

290. Equally suspicious was Madoff's fee stture, which was extremely unusual and
perhaps unique. A typical invesént firm like BMIS charged ta percent of assets annually,
plus twenty percent of pfits. “Two-twenty,” aghis arrangement is commonly referred to in the
hedge fund world is the industry standard. @ptimal SUS’s $3 billionnvestment with Madoff
in 2008, a “two-twenty” fee arrmgement would have entitled Maff to a $90 million fee,
assuming a low five percent annual return. Madaffnot charge any such fees and effectively
relinquished tens of millions of dollars everyaye There was no explanation for this apparent
generosity.

291. Instead, Madoff supposedly charged a cassion per trade. PwC U.S. and PwC
Bermuda reported to PwC Ireland that Madafpgosedly charged four cents a share on each
trade. But if Madoff was notharging for results, as a “twex#nty” fee structure does, and
charged only for trading, Madoff had an incentiwechurn the account. This perverse incentive

structure was a serious red flag.
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B. OTHER FINANCIAL INSTITUTIONS DID NOT IGNORE THE RED
FLAGS AND REFUSED TO DEAL WITH MADOFF

292. Multiple other financial market participants reviewed Madoff's operations and
refused to invest in light of éhhigh number of red flags. BD07, hedge fund investment adviser
Aksia LLC (“Aksia”) urged its cliats not to invest in Madoffekeder funds after performing due
diligence on Madoff. Aksia identified the following concerns:

(@) Madoff’'s auditor, F&H, was a thregerson accounting firm located in a
13-by-18 foot office in New CityNew York. A financial institubn of the size of BMIS is
typically audited by a big-four accounting firm, ather larger and more reputable auditor. In
addition, while F&H purportedly audited BMJS-&H filed annual forms with the AICPA
attesting that it hadot performed audits for the past fifteen years;

(b) The comptroller of BMIS was based in Bermuda. Most mainstream hedge
fund investment advisers hatleeir comptroller in-house; and

(c) BMIS had no outside clearing agent thatild confirm its trading activity.

293. Société Geénérale (“SocGen”) alsoncluded that Madoff was not legitimate
after sending its own due diligence team to New York in 2003. As reportétdiyew York
Timeson December 17, 2008, in an articled entitledropean Banks Tally Losses Linked To
Fraud, SocGen’s due diligence “was conducteyl three people who visited Mr. Madoff’s
headquarters in the red-granite skyscraperThird Avenue in Manhattan.” The bankers
concluded that “something wasmight. . . . . It's a strategy #h can lose sometimes, but the
monthly returns were almost all positive.”

294. Acorn Partners (“Acorn”), amnvestment advisory firmalso concluded that the
steadiness of the returns that Madoff reportedndidmake sense, and thhe size of Madoff's

auditor raised serious woerns. According to Robert Roseaike, a principal at Acorn, “[o]ur
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due diligence, which got intdoth account statements bfs customers and the audited
statements of Madoff Securities which he filed vilie SEC, made it seenighly likely that the
account statements themselves were just piecpapsr that were genéed in connection with
some sort of fraudulent activity. The New York Timeecember 12, 200&,00k at Wall St.
Wizard Finds Magic Had Skeptjcs

295. Jeffrey S. Thomas, chief investment offi at Atlantic Trust, which manages
$13.5 billion, said that on several occasions dber years it had “reviewed and declined to
invest with Madoff.” In studying where to plads clients’ funds, the firm said it spotted a
number of “red flags” in Madoff's operation. Chamong those was a lack of an outside firm to
handle trades and accounting tbe funds, and the inabilitto document how Madoff made
profits.

IX.  JURISDICTION AND VENUE

296. This Court has jurisdictionver the Exchange Act claims asserted herein pursuant
to Section 27 of the Exchange Act, 15 U.S.C. § 78aa, and 28 U.S.C. § 1331.
297. This Court has jurisdiction over the state law claims pursuant to,
(@) the Court’s supplemental juristion, 28 U.S.C. § 1367(a); and
(b)  the Class Action Fairness Act of Z)®28 U.S.C. § 1332(d)(2) (“CAFA”).
With respect to CAFA, (i) the amount in rdooversy exceeds the jurisdictional amount of
$5,000,000, (ii) the Class consists of hundreds, arthps thousands of individuals, and (iii) at
least one Plaintiff is a citizen of a foreigatgt and one Defendant is a citizen of Florida.
298. The exercise of personal jurisdictiavver the Defendants by this Court is
appropriate and will not offend traditional notiookfair play and substantial justice because
each of the Defendants sued under Florida lag adficient minimum contacts with Florida,

and each of the Defendants sued under New York law had sufficient minimum contacts with
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New York. In addition, Defendants Santandsantander Miami, OIS, and Echeverria have
consented to personal jurisdiction.

299. Venue in this judicial District is pregy pursuant to Section 27 of the Exchange
Act, 15 U.S.C. § 78aa, and 28 U.S.C. § 1391(bralise substantial acts in furtherance of the
alleged wrongdoing and/or its effts have occurred withirthis District. Additionally,
Defendants maintain offices and condsubstantial business in this District.

300. Venue in this judicial Distat is also proper pursuant tiee Transfer Order issued
by the United States Judicial Panel on Multidistrict Litigation, dated August 11, 2009,
transferring all related &ons to this Court pursunt to 28 U.S.C. § 1407.

A. THE COURT HAS SUBJECT MATTER JURISDICTION PURSUANT TO
THE EDGE ACT

301. The Court has subject matjarisdiction pursuanto Section 632 of the Edge Act,
12 U.S.C. 8 632, which provides that:

Notwithstanding any othieprovision of law, all suits of a civil
nature at common law or in equity to which any corporation
organized under the laws of thénited States shall be a party,
arising out of transactionsnvolving international or foreign
banking, or banking in a dependermyinsular possession of the
United States, or out of othertémnational or foreign financial
operations, either directly orritugh the agency, ownership, or
control of branches or local ingtttons in dependencies or insular
possessions of the United States or in foreign countries, shall be
deemed to arise under the lawsha# United Statesind the district
courts of the United States shall have original jurisdiction of all
such suits.

302. Plaintiffs meet all elementgquired by 8§ 632. Firsthis suit brings common law
claims. Second, Santander Miami is an EAgebanking corporation organized under Section

25A of the Federal Reserve Act, 12 U.S.C. §§ étlséeq Third, the suit herein arises out of

14 santander Miami is one of thadle largest EdgAct corporations.
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transactions involving internatiohar foreign banking and out afther international or foreign
financial operations. Accordingly, this Courtshariginal jurisdiction of all common law claims
which are deemed to arise undlee laws of the United States.

B. THE COURT HAS SUBJECT MATTER JURISDICTION PURSUANT TO
THE EXCHANGE ACT

1. Defendants Purposefully Availed Tlemselves Of The Benefits Of
Having Plaintiffs And The Class Invest 100% Of Optimal SUS In The
United States; It Was Foreseeabl@&@hat Defendants Would Be Haled
Into Court In The United States

303. The EMs explained that the Optimal Sfl$hd was to be invested, exclusively
and entirely, in the United States with a Ur8gistered Broker-Dealer. The sole purpose of
investing in Optimal SUS was to invest in the Udiftates and in United States equities that are
part of the Standard & Poor’'s 100 Index. Thenmatself, Optimal SUS, denotes a U.S. based
investment. The June 2004 EM, and every sgbent EM, in sum or substance, said:

the Fund [Optimal Multiadvisors] and Optimal SUS have

established a discretionary account with a US broker-dealer
(“Broker-Dealer”) registered with both the U.S. Securities and
Exchange Commission (the “SEC3nd the National Association

of Securities Dealers, Inc. (‘NASD”).

* k% %

The assets of the fund are depositgtth the Broker-Dealer [in the
United States].

* * %

Most of the stocks for which [thBroker-Dealer] acts as a market
maker are also listed on the New York Stock Exchange.

* * %

The strategy utilized by the Broker-Dealer . . . entails. . .
purchasing a basket of thirty forty large-capitalization S&P 100
stocks . . . . purchasing. . . S&®dex put options. . . . selling S&P
100 Index call options.

* * %
In practice the Broker-Dealer [ingHJnited States] usually invests
in US Treasury Bills [when not executing the split strike
conversion strategy].
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(June 2004 EM, Ex. 10 at 30).

304. The Explanatory Memoranda further reassuinvestors that the investments by
the Broker-Dealer were made puant to the regulations and the laws of the United States:
“[Optimal Multiadvisors], Optimal SUS, [OIS],nal the Broker-Dealer must comply with various
legal requirements, including regeiments imposed by the federatarities laws, tax laws and
pension laws.” (June 2004 EM, Ex. 10 at 35).

305. Defendants, thus, knew that the soleeghye of Optimal SUS was for 100% of
the monies to be invested with Madoff inW& ork. All significantconduct (including trading
and due diligence on Madoff) was supposed to fdliee in New York. Defendants, as well as
Plaintiffs and the Class, all understood thgatimal SUS was run by a Broker-Dealer in New
York because that is precisely what the EMs said. While the EMs said that “investment
decisions” were made by OIS (June 2004 EM, Exat 35), the “investment decisions” by OIS
were limited to agreeing to the “split strikenversion” strategy. Having made that decision and
agreed to ascribe to the “spéitrike conversion strategy,” wiiaeally was a decision made by
the investor in accepting to invest in OptimalSWladoff decided which etks to buy and sell,
when, and in what amounts. There were noireastment decisions rda by OIS and that was
clear from the EMs.

306. Further, in creating a fund whose sole obyecwas to invest in the United States,
Defendants took advantage of the exemplary réiputaf the laws and securities markets of the
United States as being the best regulated randt efficient markets in the world. Having
benefited from the advantages of the Unitedt&¥, they cannot seek now to disavow the

concomitant obligations which include beisgpject to the laws of the United States.
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307. Accordingly, all Defendants availed therhas of the benefits and privileges of
investing in the United States, pursuant tolatss and regulations. It was foreseeable that,
having chosen to operate an investment fund weas 100% invested ithe United States, all
Defendants would be haled inBourt in the United States.

2. The Conduct And Effects Tests Are Both Met

(@) Defendants’ Conduct In The United States Was “More Than
Merely Preparatory,” And The “Culpable Failures To Act
Within The United StatesDirectly Caused The Losses®

()  Santander, Santander Miami, OIS, And Echeverria
Had A Substantial Presence In New York And Their
Conduct In New York Establishes Subject Matter
Jurisdiction

308. Santander and Santander Miami had officesited at 45 East 53rd Street in New
York City. OIS had offices on thgth floor of that building.

309. OIS’s presentations and EMs all confed that OIS had offices and personnel
based in New York City. For example, the @r 2008 EM stated that OIS’s “principal office
is located [in] Geneva, Switzerland with fuet offices located in Geneva, New York, and
Madrid.” (October 2008 EM, Ex. 13 at 10)Many of the presentaths prepared by OIS,
including those concerning Optimal SUS, listed on the cover of the presentations the cities in
which OIS had offices, andvahys included New York. See, e.g.3rd Quarter 2008 Portfolio
Analysis).

310. Another presentation titled, “Optimal Instenent Services: Optimal Strategic US

Equity,” and dated October 2008, showed that 48 raised the number of analysts dedicated

1> The standard under the “conduct test” vasie®ng the Circuits, but the Eleventh Circuit
has not adopted one specificallj re CP Ships Ltd. Sec. Litjp78 F.3d 1306, 1313 (11th Cir.
2009). The Second Circuit standard requiresnire than merely preparatory [conduct],” and
(i) “culpable failures to act” within the Uted States to directlgause the lossesd. Plaintiffs’
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to due diligence in New York from four to siXEx. 13 at 4). This was the highest number of
professionals, together withobhdon, dedicated to due diligenceside of OIS’s headquarters in
Geneva. Id.). Similarly, the 2005 DDQ also statedth“[ijn 1995 [OIS] established a presence
in New York to perform analysis and due dilige on managers and to complement the already
existing effort of the Geneva analysts teatm. August 1995, we launched our first Optimal
Multiadvisors fund in Bahamas, Optimal Arbiteag. . . In 1997, Optimal Strategic US Equity
was launched.” (2005 DDQ, Ex. 16 at 6).

311. Because of OIS’s presence in New Yokkadoff sent the trade confirmations to
OIS’s offices there. A trade confirmation tladpears in the January 2008 internal presentation
made by OIS to Santander sales officers showasttie trade confirmations were addressed as
follows:

Optimal SUS

Banco Santander

45 East 53rd Steg, 6th Floor

New York, New York 10022
(January 2008 Presentation, Ex. 19 at 19).

312. OIS had key senior officers based inviN&ork, including oficers specifically
dedicated to due diligee of US based fundse-g, Optimal SUS. According to a presentation
prepared by OIS in or about 2006, the follomdis analysts were based in New York:

Hugh Burnaby Atkins, CFA, FRM, Senior Research Analyst
Mr. Burnaby-Atkins isbased in New York and responsible for
research, due diligencefund monitoring and selection of a full

range of hedge fund strategies . . . .

Balkir Zihnali , CFA, Senior Research Analyst

allegations suffice to meet the Second Circuit standard, which is the most stringent, but Plaintiffs
do not waive the right to argue that theu@t should apply a different standaid. at 1317, n.11.
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Mr. Zihnali isbased in New York and responsible for research,
due diligence fund monitoring and $ection of US-based
managers focusing on equity strategies . . . .
Jonathan Clark, Research Analyst
Mr. Clark is a Research Analyst Mew York responsible for
research, due diligence and fund monitoring of US-based
managers, focusing on relative valand event-driven strategies.
Tom Lileng, Research Analyst
Mr. Lileng is a Research Analyst based\aew York responsible
for research, fund monitoring and due diligence of US-based
managers focusing on long/short edy and event driven
strategies.

(OIS 2006 Presentation, Ex. 311@&-20; emphasis supplied).

313. Inthe course of Lead Plaintiffs invesdigpn, Lead Counsel interviewed several of
these key OIS employees based in New York. One of those employees was Hugh Burnaby-
Atkins (“Atkins”). Atkins saidthat he was head of the OIS office in New York from 2003
through 2008.

314. Atkins, however, sought to disclaimshown personal involvement in Optimal
SUS, although interviews with other OIS WeYork employees, recounted below, suggest
otherwise. According to Atkins, Echevermias the one that “maintained and managed” the
relationship with Madoff and regularly met wiMadoff. Atkins furthe pointed the finger at
“another analyst” who was also in New Yodnd who Atkins claimgeported directly to
Echeverria about Optimal SUS.

315. The “other analyst” Atkins was refeng to is likely to be Jonathan Clark
(“Clark”). Lead Counsel intergwed Clark who confirmed that he worked at OIS in New York
from the Summer of 2003 until the Summer of 20@8ark said that he anditkins were hired in
2003 to monitor Madoff. Clark reported to Atkiaed Echeverria. Clarkpgether with Atkins

and the rest of the New York office, handi@gtimal SUS day-to-day. These daily activities
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were documented in numerous regularly isstegbrts, presentationsjemoranda, and other
documentation which were kept@tS’s New York office. Clark ftther stated that he met with
Madoff at least once a year in Madoff’'s offiaed many years he met Madoff more than once.

316. Lead Counsel also interviewed anothealgst based in OIS’s New York office
who requested that his/her name not be madtép(fConfidential Witress 1” or CW1). CW1
held a similar position to Atkins between 2087d the time when Madoff's Ponzi scheme was
revealed. CWL1 confirmed the information paed by Clark and Atkins. According to CW1,
Echeverria was the “ultimate guwith respect to Madoff and visited New York’s office two to
four times per year, meeting Madoff on most occasions.

317. Echeverria’s recurring visits to New Yovkere confirmed by yet another former
due diligence officer aDIS’s New York Office, Zihnali.Zihnali was employed by OIS, in New
York, from 2005 through the Summer of 2008. Zihoanfirmed that Echeverria went to New
York once or twice a year and was gipally in charge of Optimal SUS.

318. The day-to-day supervision of OptimauUsS, however, was handled by Clark in
the New York office. Accordingp CW1, Clark received trade kiets from Madoff via fax — not
electronically. These trade tickets were uselark to ensure that Optimal SUS followed the
supposed split strike conversion strategy. Shatigr Clark left OIS in the Summer of 2008,
CW1 said that at least one additional meeting with Madoff took place, in addition to the
November 2008 meeting attended by Rodrigo Echenand others, whidls described further
below. The meeting took place in August September 2008, and included Madoff and
Echeverria’s replacement (Esteban Estevez), as well as Louay Mikdashi (“Mikdashi”) and Oleg
Langport (“Langport”) from OIS New York. Mikahi had replaced Atkins and Langport had

replaced Clark.
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319. Meetings between OIS and Madoff in Weérork were further confirmed by the
former Chief Investment Officenf OIS after Echeverria lefferrence Owen Jones (“Jones”).
OIS hired Jones in November 2008. Jones confirthat Madoff met with Estevez, Prince and
another high level Santander executive (refertm@chenique) in Ne York on Thanksgiving
Day in 2008. The reason for the meeting was that OIS had submitted redemption requests to
Madoff for about $400 million.

320. According to Jones, it was not possibbeconduct meaningful due diligence on
Madoff. Madoff's trade confirmatins did not list the countergaes and OIS could not “see the
other side of the tradésJones also believatiat Madoff was extremelsecretive and refused to
provide the names of the supposedinterparties as well as wkene deposited his funds. For
this reason, Jones did not beligbat relying on Madoff's owrrade tickets and SEC reports
constituted sufficient due diligence.

321. Accordingly, based on these documentsl anterviews, Lead Plaintiffs have
established that OIS conducted and/or failedaieduct the requisite due diligence in New York
with respect to Madoff. As set forth in diéfaerein, the due diligence conducted in New York
did not meet the adequate standard of carethnd, (i) constituted conduct that was more than
merely preparatory to the wrongdoingida(ii) directly caused the losses.

(i)  Santander Miami Sent Communications And

Information From Miami Even To Clients With
Accounts Not Based In Miami

322. Santander Miami’s office on Brickell Avenua Miami, Florida, served as the
headquarters for Santander’s mmaional Private Bankn Latin America. Santander Miami
began selling OIS investments as early as 1B8fjre OIS was created in 2001. In 1996, the

Santander funds were sold under the brand name BPI, which stood for Banca Privada
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Internacional — Spanish for Imtetional Private BankOptimal SUS at the time was called “BPI
M.STRATEGIC.”

323. Santander Miami mailed bank statemerggplanatory memoranda, and other
documents relating to Optimal SUS regardle$swhether the investohad an account at
Santander Miami or at a non-U.S.-bdsSantander banking affiliate.

X Santander Miami Opened
Bank Accounts In Bahamas and Switzerland

324. Santander Miami employees based in Miavould regularly offer to open bank
accounts at Santander affiliates in the Baham&naizerland, and invest in Optimal SUS. For
example, on December 7, 2007, Marcelo Char@hérul’) who was a Vice President at
Santander Miami, in Miami, sent an email @oLatin American investor, Sergio Desuque,
offering to open bank accounts in eithern&ader Bank & Trust Ltd. in the Bahamas
(“Santander Bahamas”) or Santander (Suisse), @Santander Switzerland”). The subject line
read, “Account Openings.” Charul’'s email sdidttached are the documents necessary to open
bank accounts in Bahamas or Switzerland (in zip files). In both cases it is necessary to add
copies of the passports with a clear yietof each signator. Regards.” (Ex. 32).

325. The attached files to Charul's emaikinded five differentdocuments to open
accounts in Santander Bahamas, including amcount agreement and signature card on
Santander Bahamas letterhead. (Santander Bah&otaunt Agreement, Ex. 33). The attached
files also included thirteenifferent documents to open amunts in Santander Switzerland,
including an *“account opening form” on Santler Switzerland ledthead. (Santander
Switzerland Account Form, Ex. 34).

326. The email by Charul from Miami did not offer to open an account with Santander

Miami, nor did it include any recipients atrfander Bahamas or Santander Switzerland. The
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only other recipient was Daniel Suarez (&8ez”) who was also an employee of Grupo
Santander. Based on the email add&ssmez appears to be based in Uruguay.

327. In a prior email dated December 4, 2007, @haad sent the client a thirty-one
page OIS brochure of all Optahfunds, dated October 2007. (December 4, 2007 Email, Ex. 41,
Optimal brochure dated October 2007, Ex. 3&jnong the funds offered was Optimal SUS.

X Santander Miami Officers Made Loans On Behalf
Of Santander Switzerland.

328. Santander Miami officers also made lsaon behalf of Santander Switzerland.
Plaintiff International Harvester negotiated loan granted by Santander Switzerland with
Alfredo Lépez (“Lopez”) in May 2004 when Lég was a Vice President based in Miami.
(L6pez Business Card dated approximately 20043&x. Plaintiff Interndonal Harvester never
had a single conversation widimyone from Santander Switzerthwith respect to the loan.

X Santander Bahamas Account Statements Were
Mailed From Miami

329. Plaintiff Testa regularly received hisank statements mailed from Miami.
Plaintiff Testa’s bank account, however, is ahtd8ader Bahamas. For example, on March 17,
2005, Santander Bahamas mailed Plaintiff Tes&dtar dated March 18oncerning his account.
The letter is attached as arhibit hereto (March 17, 2005 Lett&x. 5), although the content is
redacted to protect Plaintiff Tes$ privacy. The letter is on letterhead labeled, “Banca Privada
Internacional, Grupo Santander,” and “Santari8ienk & Trust Ltd.” The mailing envelope,
however, is (i) postmarked “Mmai, Florida;” (ii) stamped “Mirch 17, 2005;” {i) reflects
metered “U.S. Postage” of $0.10; (iv) lalkldPB Meter 6712771;" and JMists as a return
address a Post Office Box Miami, Florida. (Ex. 5).

330. This course of conduct continued throughtig time relevant to this Complaint.

On December 9, 2008, Plaintiff Testa’s montsigtement for November 2008 for his account in
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Santander Bahamas was once again mailed froeamMiFlorida. The account statement and
envelope are attached herétat appropriately redacted potect his privacy. (Ex. 3 The
envelope is (i) postmarked December 9, 2008;stamped “Mailed From Zip Code 331
[unreadable]; (iii) reflects meted “United States Postage” #0.15; and (iv) lists the same
return address in Miami, Floadas the March 2005 envelope.

331. In addition to bank statements and@aat information, the Santander Group also
mailed from Miami, Florida, copies of the @pal SUS Explanatory Maorandum. In a cover
letter dated August 15, 2001, Santander Miamiledafrom Miami, Florida, a copy of the
Optimal SUS Explanatory Memorandum, dated 2A@Q1. (Ex. 8). The letterhead states “Banca
Privada Internacional, Santand@entral Hispano,” and includé&santander Miami’s address on
Brickell Avenue and telephone numbers in Miami.

X Santander Miami Officers Sold Optimal SUS In
Latin America

332. Based on direct, personal knowledge Bfaintiff International Harvester,
Santander Miami officers based in Miami, Flarigold Optimal SUS in Latin America. One of
the most successful salesmen of OptimalSSwWas Waterhouse. Waterhouse was based in
Miami, Florida, after 2002 until approximatelarch 2009, and had monthly discussions with
Echeverria about the Optimal Funds during fhesiod. Waterhouse also participated in the
monthly conference calls out of Miami in whitlie monthly results of the Optimal Funds were
discussed. These calls typigaloccurred about five daysfter the end of the month.
Waterhouse would regularly travel to Latin Anta from his Miami office to meet with

investors in the Optimal funds and would regulaeak from his Miamoffice with investors

% The destination addressriet printed on the envelope because the envelope has a see-
through window, allowing the address printedtlo@ account statement to be seen. The account
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who resided in Latin America. Plaintiff International Harester’s understanding is that
Waterhouse was allowed to meet dé#, in person, as a reward for being the best salesman of
Optimal SUS.

333. Another successful Santander Mianemployee was Diego Sacerdote
(“Sacerdote”). Sacerdote was a Vice PresidérBantander Miami butad his offices in New
York City, at 45 East 53rd Street. This ie game address at which OIS had officers conducting
due diligence on Madoff. Sacerdote workethatNew York office fromapproximately the end
of 2001, through 2004.

334. Additional Santander Miami officers who veebased in Miami, Florida, but who
regularly traveled to Latin Asrica to sell Optimal funds angho regularly spoke from Miami
to their clients in Latin America about the @pal funds, included: Fernando Diez and Martin
Yanguela. They both remain based in Miami.

X Santander Miami Officers Made Offers and

Negotiated Agreements On Behalf of Santander
Switzerland

335. Santander Miami officers made offensdanegotiated legal agreements on behalf
of Santander Switzerland. Specifically, afidecember 2008, when Santander announced that
all monies in Optimal SUS had been lost, Santaadd its affiliates offered to settle any claims
arising from that loss. Thegffered to do so through an “Hxange Agreement.” Pursuant to
that agreement, investors in Optimal SUS wereexchange their Optimal SUS shares (now
worthless) for a Santander hybrid security thvas worth approximately twenty percent of the
original investment.

336. The Exchange Agreement was to be@ied between the account holdes. (

the investor in Optimal SUS) and the Santanffdrade at which the account was held. Plaintiff

statement is included as paftthe exhibit for this reason.
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Mar Octava’s draft of the Exchange Agreemesflected Santander Miami as the Santander
entity making the agreement, while Plainfifsta’s draft reflected Santander Bahamas.

337. In the case of Plaintiff International Hester, the account was with Santander
Switzerland. Yet, officers of S#ander Miami met with Interniahal Harvester and negotiated,
unsuccessfully, the Exchange Agreement thattavhe executed between Santander Switzerland
and International Harvester. Specificallyteimational Harvester men January 29, 2009, with
Carlos Rodriguez Aspirichaga (“Aspirichagalyho is a Senior Vice Bsident at Santander
Miami and resides in Coral Gad, Florida. Aspirichaga haraiénternational Harvester the
proposed Exchange Agreement to be executed, if accepted, by Santander Switzerland.

338. Another critical person involved inthe unsuccessful negotiations with
International Harvester was Francisco Félix-Rgaez (“Rodriguez”). Rodriguez is currently
the Commercial Director for America at Samdar, and based in Miami, Florida. Suarez
described Rodriguez as the “number one guthatinternational Private Bank,” in an email
dated March 1, 2009, to International Harvestéys the “number one guy,” Rodriguez had
authority to execute the Exchange Agreemdntan internal email dated February 28, 2009, at
9:01 p.m., Rodriguez tells Suarékzwould like to meet [Internatinal Harvester], tell him that if
we see each other we will undoubteddach a solution that he will like.”

(i)  OIS’s Own Documents State That Santander Miami

Was Not Authorized To Distribute Any Information
About Optimal SUS From Miami

339. Despite Santander Miami’'s pervasivadacontinuous activity selling Optimal
SUS from Miami, Florida, OIS’s own documerdsimitted that such activity was prohibited.
OIS provided monthly booklets to insters of its various funds.Sée, e.g.July 2006 Booklet,
Ex. 38). The cover page typlgaexplained the contents diie booklet: “This booklet contains

detailed and relevant monthly data about Optifuatls. In particular, it groups in one printable
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page the following information [for each fundJAV, fund descriptio, portfolio allocation,
structure, monthly performance, statistical analysumulative return, distribution of returns and
distribution by strategy.” (Ex. 38 &). In each one of those pagecluding the page dedicated
to Optimal SUS and the page dedicate@ptimal Arbitrage, the booklet stated:

Units in the Optimal Funds andalther funds described in this

document may not be offered, sold or distributed iriram the

UK, the USA and their territoriedNot FDIC insured — no bank

guarantee — may lose value.
(Ex. 38 at 3-4; emphasis supplied). OIS repettedin virtually every similar booklet obtained
by Plaintiffs and attached heret&eg, e.gthe “OIS Monthly Booklets,” Ex. 39).

340. These booklets were distributed to inwestby Santander Miami because very
few investors had direct communiicas with OIS. Most invests (including Plaintiffs here)
communicated with their bankimgpresentative and obtained magtreports and updates from
the bank, principally Santander Miami. Santandeami simply disregarde the fact that they
were not authorized to offesgll or distribute the Optimal Fund®m the United States and did
so anyway. The best example is the email sent by Charul to Desuque on December 4, 2007.
(Ex. 41;see also supr§ 327). In that email, Charul offefdesuque to invest in the Optimal
Funds and included a thirty-one page bookletlbOptimal funds. That booklet itself included
the language stating that it waopibited to offer Optimal Fundsom the United States. (Ex.
35 at9).

341. This is another example that illusiea the Santander Defendants’ complete

disregard for any separation and segregatiotuties among the Santander Group entities. All

the Santander Group entities functioned as mygrdless of location and local regulations.
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(iv)  The PwC Defendants Had Substantial Conduct In The
United States That Was More Than Merely
Preparatory And Directly Caused The Losses

342. The PwC Defendants’ conduct in the Udit8tates represented the centerpiece
and fundamental aspect of tiongful conduct at the headf the claims against the PwC
Defendants. PwC U.S. and PvB&rmuda held repeated meetings with Madoff in New York
which served as the central basis for the faaltgits. PwC Ireland wouldot have been able to
issue unqualified audit opinions if PwC U.S.PwC Bermuda performed audit procedures in
conformity with the requisite aiting standards, the results of which they shared with PwC
Ireland and upon which PwC Ireland based its audit report.

343. As set forth in detail above, PwC &J. and PwC Bermuda held numerous
meetings with Madoff and routinely exchangatbrmation necessary for PwC Ireland to issue
audit opinions:

@) Partners from the PwC U.S. and PwC Bermuda affiliates met with Madoff
at his offices in New York in December 2004,

(b) Partners from the PwC U.S. and PwC Bermuda affiliates met with Madoff
at his offices in New York in December 2006;

(c) PwC Bermuda held telephonic comsations with PwC lIreland in
connection with th005 and 2007 audits;

(d) Each year between 2003 and 20®&yC Ireland received a written
confirmation letter enclosing year-endkerage account statements for Madoff;

(e) PwC Ireland had a number of e-madmmunications with partners of
PwC U.S. in New York in connection with Madoff and the Optimal SUS audits;

) PwC Ireland had a number of e-maildatelephonic communications with

OIS’s office in New York concerning Optimal SUS;
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(9) PwC obtained critical documents irettUnited States necessary for PwC
Ireland to issue an audit opam, including, (i) the PwC MadofReport for 2004, (ii) a similar
report, in 2006, to the PwC Maff Report; (iii) a copy of F&HS Independent Auditor’ Report
on Internal Control for Madoff psuant to SEC Rule 17a-5(g)(1), received in connection with
the 2004, 2006, and 2007 audits; (iv) a copy of Madoff's Statement of Financial Condition, with
an Independent Auditors Repoon Internal Control for Madoff from F&H, received in
connection with the 2006 argD07 audits; and (v) a FINRA BkerCheck report for the 2004
and 2006 audits.

344. The PwC U.S. affiliate was involveosh meeting Madoff and assisting PwC
Ireland issue an audit opinion concerning Optil@bIS. McGowan, a PwC U.S. partner, was
present at the two key mesgs with Madoff in 2004 and 2006At least two other PwC U.S.
partners, communicated wiBwC Ireland concerning Madoff.

345. PwC Ireland also has had substart@itacts with the United States:

@) PwC Ireland has clients and providesfpssional services in the United
States and Florida;

(b) PwC Ireland has received payments from clients in the United States and
Florida;

(c) PwC Ireland regularly visited the office of PwC U.S. in the United States;

(d) PwC Ireland regularly seconded staffPwC U.S. in the United States;

(e) PwC U.S. staff regularly visitethe offices of PwC Ireland;

() PwC U.S. regularly seconded staff to PwC Ireland;

(9) PwC communicated with OISt#fices in New York; and
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(h) PwC Ireland communicated with Madoff in New York in the form of
written trade confirmations from Madoff.

(b) Effects Test: Defendants’ Conduct Had A Substantial Effect In
The United States

346. According to the SIPC Trustee, MadaffPonzi scheme caused investors to
believe they had approximately $68Blibn in assets when in realitthose assets did not exist.
Billions of dollars of these fictitious assets cadisubstantial harm to thousands of United States
citizens whose supposed wealth gwaated overnight.This wealth had seed to collateralize
investments and assets of thowds United States citizens who hadiquidate tlese assets and
suffer real losses.

347. Defendants’ wrongful conduct permitted Maftitif perpetuate the Ponzi scheme.
The nature of a Ponzi schemgueed that Madoff use the funfit®m new investors to pay old
ones. Optimal Multiadvisors provided Madoff with billions of dollars to continue the Ponzi
scheme. But for the billions of dollars ti@ptimal Multiadvisors gave to Madoff, the scheme
would have unraveled substantyadiarlier and not damaged thousaonfi&Jnited States citizens.
Similarly, but for the withdrawal of hundreds wofillions of dollars from Madoff in the later
years of the Ponzi scheme which were effectiv@kgn from United Statestizens, substantially
less United States citizengould have been harmed by WEHf's Ponzi scheme. Optimal
Multiadvisors would not have invested withadoff but for Defendats’ wrongful conduct.

348. The effect of the feeder funds in petpating Madoff's Ponzi scheme has been
widely reported in the pres#ccording to The Wall Streelournal’s article, “Mad Men,”
published on January 7, 2009, “[fleeder funds apge explain [ ] tk longevity of money

manager Bernie Madoff.” Other newagencies issued similar reports:
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(@) Time Magazine published an aréclentitled, “How Madoff’'s Feeder
Funds Stole My Retirement,” which said thaBernard Madoff built his $65 billion Ponzi
empire at least half on the backs of his feeder fuhdsThe feeder funds allowed Madoff “to
keep his house of cards standing much longer lieaptherwise could haweith his ragtag band
of family members, small time accountsi according to the same article.

(b) The New York Times published an article entitled, “In Fraud Case,
Middlemen in Spotlight,” which reported thaetfeeder funds “were esg@lly pouring billions
of dollars each into Bernard L. Madoff Investment Securitiés.”

349. Madoff's Ponzi scheme had additionalbstantial and direct effects on U.S.
citizens:

(@) It is estimated that the Internal Wue Service (“IRS”) will lose up to
$17 billion in lost tax revenueln some instances, the IRS miagve to refund filers who paid
taxes on fictitious gains from Maff. Individual states may s lose substantial tax revenue
due to Madoff:?

(b)  The effect of Madoff on U.S. charieand their respective beneficiaries is
substantial and well-documentedThe collateral effect of Madoff's Ponzi scheme has sent
“shock waves throughout the medical andiestfic communities — with far-reaching
implications for everything from diabetes res#ato palliative care. Philanthropy experts say

thatthe negative effect of the Madoff scandal ohealth care could ultimately affect millions

" Time, April 5, 2009How Madofff's Feeder Funds Stole My Retirement
18 The New York Times, December 17, 2008Fraud Case, Middlemen in Spotlight

19 Huffington Post, December 18, 2008adoff's Ponzi Scheme Could Cost IRS $17 Billion
In Lost Tax Revenue
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of people”®

As a result, “hospitals, food banksghools and community outreach programs
throughout the world are being forced to cut lifehgg services as they watch millions of dollars
in grants from large Jewish charities dry ughe wake of Bernard Madoff's alleged $50 billion
Ponzi scheme®*

(©) The insurance industry hasported thait will be affected by Madoff's
scheme in the “range of direct insured lossesbetween $760 million and $3.8 billion . . . with
the maximum potential exposed inswradimits at more than $6 billiorf®

(d) United States banks have also ba#acted by Madoff, including lending
institutions, like Wells Fargo, who recently reded losses of $294 million related to customers
who were unable to pay their mortgadgessause they were wiped out by MaddffSimilarly,
hedge funds have seen substantial redemgti “The Madoff scandal has contributed to
redemptions that could shrink the hedge fund itgiusy half, to $1 triion, by the end of the
year.”* and
(e) Investors who suffered enormous Iasse the hands of Madoff included,

“pensioners, municipal workers, students on safsbiip, and middle class Americans, not just

wealthy investors?®

20 The Wall Street Joual, February 12, 2008)adoff Scandal’'s Deep Impact on Funding
For Health, Sciencéemphasis supplied).

2L Fox News online report, December 18, 2008hg Tentacle of Madoff's Scheme
Impacting Life-Giving Programs

2 Medill Reports, January 15, 2008n Estimates Madoff's Atied Ponzi Scheme Could
Cost Insurers Billions

23 New York Times, January 28, 2008¢lls Fargo Says Madoff Scheme Cost It $294
Million.

24 Reuters, March 27, 2008edge Fund Industry Still Feeling Madoff Effect
%> Newsweek, December, 17, 20@8d Bernie Madoff Steal Your Money?
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350. Accordingly, all Defendants’ wrongfulonduct had a substantial effect in the
United States and upon United States citizens.

C. INDER RIEDEN HAS HAD CO NTINUOUS AND SYSTEMATIC
CONTACTS WITH FLORIDA SINCE 1979

351. Defendant Inder Rieden’s continuousdasystematic contacts with Florida are
sufficient to establish general jurisdictionnder Rieden has had continuous and systematic
contacts with Florida since 1979.

352. In 1979 Inder Rieden incorporatedintercontinental Estates, Inc.
(“Intercontinental”) with a prinipal address at 2221 N.E. 62nde®t, Fort Lauderdale, Florida
33308. Inder Rieden was the sole officer anddlar. Intercontinental remained active through
1986. Upon information and belief, Intercontinéritad bank accounts in Florida and executed
financial transactionthrough those accounts.

353. In 1983 Inder Rieden incorporated Antique Holdings, Inc. (“Antiques”) with a
principal address at 1 SE 3rd Avenue, AmesifiBuilding, 30th floor,Miami, Florida 33131.
Inder Rieden was the sole officer and dioect Antique remained active through 1985. Upon
information and belief, Antique had bank accountElorida and executednancial transactions
through those accounts.

354. In 1987 Inder Rieden incorporated Coemaial Property Invetors (Palm Bay)
Inc. (“Commercial”) with a principal address 250 Catalonia Avenue, Suite 303, Coral Gables,
Florida 33134. Inder Rieden was the sole offaed director. Inder Rden personally signed
the annual reports filed every year with tikdorida Department ofState, Division of
Corporations (“Florida Division of Corporatie”). Inder Rieden’s address between 1987 and

2005 is listed as the same ag thrincipal address for Commeatiin Coral Gables. Upon
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information and belief, Commercial had bamakcounts in Florida and executed financial
transactions through those accounts.

1. Inder Rieden Owns Property In Florida Through Buttswell
Corporation

355. In 1999, Inder Rieden incporated Buttswell Corporatio(“Buttswell”) with a
principal address at 1686 W. Hisbiscus Bouldyatelbourne, Florida 32901. Inder Rieden was
one of two officers and direcwr Every year, starting in999, Buttswell has filed an annual
report with the Florida Division of Corporatis. Buttswell remains active today and Inder
Rieden remains listed in the latest filings.

356. Based on a search of county property resoBlittswell owns property in Florida,
specifically, a strip mall located at 4175 W.wWe&laven Avenue 1, West Melbourne, Florida
32904. The property is currently valued at $Biom and occupies approximately 20,000 square
feet. Buttswell also has bank accounts in Floadd has executed financial transactions through
those accounts. Those transactions include) dn from Indian River National Bank n/k/a
RBC Bank in the amount of $360,008nd (ii) mortgage in #hamount of $1.350 million from
the same bank secured by a commercial property.

357. Prior to conducting business in Floritlrough Buttswell, Inder Rieden did so
through an entity with a similaname to Buttswell, but incorporated in Bahamas — Buttswell
Corporation N.V. (“Buttswell N.V.”). IndeRieden was managing directof Buttswell N.V.
and purchased a property in Brevard County, iéfégrin 1988, as evahced by a Grant Deed
dated January 29, 1988. On March 7, 2000, a Wyriaeéd signed by Inder Rieden transferred
this same property from Buttswell N.V. to Buttswell.

358. Inder Rieden, through Buttswell, has benefiteom the protection and benefits of

Florida law and has enforced tights in the Florida Courts daw. In 2008, Buttswell sued
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Stokes & Stokes, Inc. for unpaid rent in the GircCourt of the EighteehtJudicial Circuit In
and For Brevard County Florida, (Case.ND5-2008-CA-12866). On October 23, 2008, said
Court entered a default judgmantButtswell’'s favor. Buttswelfiled a similar lawsuit in the
same Court in 2007 against Home & Patio of Brevard County, Inc., which settled and was
dismissed without prejudice D09 (Case No. 05-2007-CA-027506).

2. Inder Rieden Owned A Broker-Deakr In Florida Until The Broker-

Dealer Was Caught Funneling Monies To A Company Controlled By
Inder Rieden In The Bahamas

359. In addition to all these companiesdbgh which Inder Riedeoconducted personal
business, Inder Rieden also svilne founder and majority ownef a broker-dealem Florida,
called Intercoastal Financial Services Corp. (‘flotastal”). Intercoastal was incorporated in
1997, and its initial address was didtin the records of the Floddivision of Corporations at
701 Giles Court, Palm Beach Gardens, FloB8418. It subsequently moved offices to 400 S.
U.S. Highway One, Suite 3, Jupiter, Florida433. Intercoastal had bl accounts in Florida
and executed financial traaxgions through those accounts.

360. Intercoastal was a market-maker in otlez-counter stocks. Intercoastal was
registered with the SEC and filed reports WHINRA (formerly the NASD). According to these
reports, Inder Rieden owned 75% or more ofrcgastal. Given thahe only two individuals
listed in the report both had ownbis of less that 5% respectively der Rieden is likely to have
owned 90% of Intercoastal. Inder Rieden ownigxsvas exercised indicdly through Fernshaw
Investments Ltd. and Inteyastal Holdings LLC.

361. The report filed with FINRA furthe shows that between 2002 and 2006,
Intercoastal committed four separate regulataojations and was fined over $70,000. Three of
the four violations reswét in censures. One of these &tmns resulted in a fine of $48,000 and

was the result of a number of transgressiamduding front-running. Intercoastal executed a
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transaction for its own accountedd of a transaction requested by a customer at a price that was
advantageous to Intercoastal but that wWdwdve satisfied the customer’s order.

362. After these repeated, but regularly octg, transgressions, Intercoastal was
caught in a far more egregious scheme. 008 Intercoastal’'s Chiefinancial Officer was
sanctioned by the Securities Division of tlHebis Secretary of State for improperly funneling
millions of dollars to a company in which Inder Rieden was a Managing Director — Euro-Dutch
Management Ltd. (“Euro Dutch”) (Consent OrdéiRevocation, Ex. 40). The lllinois Securities
Division further found that Inder Rieden, as MamagDirector of Euro Dich, signed a services
agreement with Intercoastal pursuant to which Euro Dutch agreed to provide services worth
$50,000 per month to Intercoastal. (Consent Ord&enfocation, Ex. 40 at 2). But the services
were never provided and the services age#mvas nothing but a sham transaction through
which Inder Rieden funneled money to hinfiselThe lllinois Securities Division revoked
Intercoastal’s license in lllinois and stated:

During the thirty-four months that the Services Agreement was in
effect, Intercoastal Holdings aEuro Dutch approximately $1.5

million. But Euro Dutch never provided any services pursuant to
the Services Agreement.

* % %

To fund the payments to Euro Dutch, [money was wired] from
Intercoastal to Intercoastal Hahdjs [LLC]. Then, usually within
a short period of time, [money was wired] from Intercoastal
Holdings offshore to Euro Dutch for “research services.”
(Consent Order of Revocation, Ex. 40 at 3)
363. Inder Rieden thus benefited by deéng revenues from Florida.

364. Euro-Dutch is also a defendant inodher Madoff feeder fund case because it

acted as the investment manager for the SaraeaClfund, which also ki all its money with
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Madoff. See Tradex Global Master Fund SPC Ltd. v. Inder Rieden ,efSaD.N.Y. 09-cv-
6395). Inder Rieden was therefore a doeat at least twdvladoff feeder funds.
D. THE COURT HAS PERSONAL JURISDICTION OVER PwC IRELAND
BECAUSE PwC U.S. AND PwC BERMJDA ACTED AS PwC IRELAND’S

AGENTS FOR PURPOSES OF WRISDICTION PURSUANT TO NEW
YORK’S LONG ARM STATUTE

365. PwC U.S. and PwC Bermuda met whktadoff in New York City in 2004 and
2006, with the specific purpose pfoviding information for PwC Ireland to issue an audit
opinion with respect to Optimal SUS’s finaalcstatements. PwC U.S. and PwC Bermuda
issued a report on at least twocasions to PwC Ireland proundj their findings about Madoff.
PwC Ireland paid for these reports.

366. PwC Bermuda also conducted telephoreetimgs with BMIS in New York for
purposes of providing information to PwC Ineth allowing PwC Ireland to issue an audit
opinion with respect to Optim&8US’s financial statements.

367. PwC U.S. and PwC Bermuda acted in Néark for the benefit of, on behalf of,
and with the knowledge and consent of, PwQahd. PwC Ireland is subject to New York’s
long-arm statute, N.Y. C.P.L.R. § 302.

E. THE COURT HAS SUBJECT MATTER JURISDICTION AND

PERSONAL JURISDICTION (UNDER NEW YORK LAW) OVER
ECHEVERRIA, INDER RIEDEN, AND WILKINSON, BECAUSE BMIS

ACTED AS AGENT AND ATTORNEY- IN-FACT OF OPTIMAL SUS IN
NEW YORK

368. Pursuant to the EMs dated June 2004 and thereafter, BMIS acted as the agent and
attorney-in-fact of Optimal SUSEcheverria, Inder Rieden, andIMihson served as directors of
Optimal SUS during the time that BMIS servedagent and attorney-in-fact of Optimal SUS.
BMIS thus acted in New York for the benedif, on behalf of, and ith the knowledge and

consent of the Director Defendants. Accordynghis Court has personal jurisdiction over the
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Director Defendants under New s long arm statute (N.Y. C.PR. 8§ 302). In addition, the
Court has subject matter jurisdiction pursuarnth& Exchange Act over the Director Defendants
because BMIS’s conduct in New York canibguted to the Director Defendants.

F. THE COURT HAS PERSONAL JURISDICTION UNDER NEW YORK
LAW OVER THE HSBC DEFENDANTS

369. The HSBC Defendants availed themselhgdsthe benefits and privileges of
earning fees from Plaintiffs’ and the Class’ istraent in New York, pursuant to its laws and
regulations. It was foreseeable that, having ehds provide services to Optimal SUS, which
was one-hundred percent invested in New Yorat the HSBC Defendants would be haled into
Court in New York.

370. This is especially the case becauseBMs represented that HSBC Services and
HSBC Trust would have obligatns and duties based in, andginating from, New York.
HSBC Trust represented that it would supervisé aversee, with skill, diligence, and care, the
custody of the Optimal Funds’ assets with BMISE New York. The carrying out of that
supervision and oversight over Matf, or the failure thereofireated a reasonable expectation
that HSBC Trust would be haledtancourt in New York pursuant tine laws and regulations of
New York.

371. HSBC Services’ representadat, in conducting its administrative duties of the
Optimal Funds, it would calculate the NAV andrifie the trading information obtained from
Madoff in New York. As part of the caltation and verification process HSBC Services
interacted, directly orindirectly, with Madoff in NewYork. HSBC Services' duties and
obligations required that it verifgnd confirm that the informatn was correct anthat it do so

with Madoff in New York.
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372. The HSBC Defendants also selected its @ffliate to receive all investments in
the Optimal Funds denominated in U.S. dollaks. set forth in the EMs, HSBC Bank USA, Inc.
was the entry point for all U.S. dollars investnsgnegardless of the omgof the investment,
and even though bankacross the world accemollar deposits, including foreign HSBC
affiliates. HSBC Securities wathe beneficiary of an account for these purposes with HSBC
Bank USA, Inc¢?®

373. Santander Miami has admitted, pursuant to jurisdictional discovery, that it
transferred U.S. dollar investments in Optimal Multiadvisors to Santander Switzerland which
would then transfer that monéy HSBC Bank USA, Inc. Durin8008, a substantipart of the
$109 million that Santander Miami accounts investe@ptimal Multiadvisors were transferred
through this process to HSBC Bank USA, Inc.

374. The principal executive offices of HSB&ank USA, Inc. are located at 452 Fifth
Avenue, New York, New York. HSBC Bank USA clnoperates over thrdmindred branches in
New York. HSBC Bank USA, Inc. acted in NeXork for the benefit of, on behalf of, and with
the knowledge and consent of, HSBC Secwitad HSBC Trust. Accordingly, the HSBC

Defendants are subjectiew York’s long-arm statet N.Y. C.P.L.R. § 302.

CLASS ACTION ALLEGATIONS

375. Plaintiffs bring this action as a claastion pursuant to Rules 23(a) and 23(b)(3)
of the Federal Rules of Civil Rzedure, on behalf oflgpersons or entitiewho, (i) owned shares
of Optimal SUS, Optimal Arbitrage, Optimal SUS (Ireland), or Optimal Arbitrage (Ireland) on
December 10, 2008, or (ii) purchased shares of Optimal SUS, Optimal Arbitrage, Optimal SUS

(Ireland), or Optimal Arbitrage (Irelandjom January 27, 2004 to December 10, 2008 (the

26 October 2008 EM, Ex. 13 at 37-38; Janu2098 EM, Ex. 12 at 37; October 2006; Ex. 11
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“Class Period”), and were damaged thereby due to the wrongful conduct alleged in this
Complaint (the “Class”). Excluded from the Class are the Defendants, any entity in which
Defendants have a controlling interest, and the officers, directors, affiliates, legal representatives,
heirs, successors, subsidiaries, assigns, or inateetimily members of any such individual or
entity.

376. The Class is so numerous that joindealbimembers is impracticable. While the
exact number of Class members is unknown to Pltsati this time, and can only be ascertained
through appropriate discovery, Rigifs believe that Class members number in the hundreds and
perhaps thousands.

377. Plaintiffs will fairly and adequately protect the interests of the members of the
Class. Plaintiffs are members of the Class,rtbiiims are typical of the claims of all Class
members, and they do not have interests antagotustar in conflict with, those of the Class.

In addition, Plaintiffs have reiteed competent counsel expeed in class action litigation.

378. Plaintiffs’ claims are typical of the clais of the members of the Class as all
members of the Class are similarly affectedsfendants’ wrongful @nduct in violation of
federal and common law.

379. There are numerous questions of law and fact which are common to the Class and
which predominate over any questiofifeeting individual members, including:

(@) Whether the federal securities lawsreveiolated by Defendants’ acts as
alleged herein;
(b)  Whether the common law was violateg Defendants’ acts as alleged

herein;

at 40.
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(©) Whether Defendants conduct allegedreir® was intentional, reckless,
grossly negligent, or negligemh violation of duties owed to Plaintiffs and the Class and,
therefore, in violatiorof the common law;

(d)  Whether the Court hapersonal and subject mber jurisdiction over
Defendants; and

(e)  Whether, and to what extent, Plaffs and the Class were damaged.

380. A class action is superido other available methodsr the fair and efficient
adjudication of this controversy since a multigiicof actions could result in an unwarranted
burden on the judicial systemné could create the possibilitgf inconsistent judgments.
Moreover, a class action will allow redress foany persons whose claims would otherwise be
too small to litigate individually. There will be mbfficulty in the management of this action as

a class action.
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COUNT 1

BREACH OF FIDUCIARY DUTY
PURSUANT TO FLORIDA COMMON LAW
AGAINST THE SANTANDER DEFENDANTS

381. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) alliff set forth in this Count. This Count is
asserted against the Santander Defendantbriach of fiduciary duty pursuant to Florida
common law.

382. Plaintiffs and the Class entrusted thassets to the Santander Defendants by
investing in the Optimal Funds and reposed iciamfce in the Santander Defendants with respect
to the management of those assets. The SdetdDefendants were in a superior position as to
the management and control of those assetheiin capacities as the Investment Manager, its
parent, its selling agent, the diters of the Optimal Funds, andarsuperior position to manage,
control, and oversee Madoff. As a result, Rifis and the Class placed their trust and
confidence in the Santander Defendants.

383. The Santander Defendants accepted thadse of trust andonfidence and held
themselves out as providing superior cliemiestment services and as having policies and
procedures in place to ensure that:

(@) the Broker-Dealer for Optimal SUS.€i, Madoff) would follow Optimal
SUS’s policies and investment guidelines;

(b)  sufficient operational controls were place to safeguard Plaintiffs’ and
the Class’ assets; and

(c) transactions would beroperly conducted.
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384. For example, the Santander Defendaatxepted that pmse of trust and
confidence and held themselves out and rertesl their services in the following manner:
(@) OIS was the Investment Manager of the Optimal Funds, which provided
“management and investment advisory” servitesthe Optimal Funds as required by an

“investment management agreement” with @ptimal Funds (the “Investment Management

Agreement”)*’

(b) Optimal Investment, as the Investment Manager, made all investment
decisions for Optimal SUS;

All decisions with respect to thgeneral management of the fund
[Optimal SUS] are made by the Investment Manager [Optimal
Investment] who has complete tharity and discretion in the
management and control of the business of the fund, including the
authority to delegate all investmemanagement activities to any
selected investment advisand/or Broker Dealer. . As a result,

the success of the fund for ta foreseeable future will depend
largely upon the ability of the Investment Manager and no
person should invest in theurfd unless willing to entrust all
aspects of the management of fined to the Investment Manager,
having evaluated their capabilityo perform such functions.
(Emphasis added.)

* % %

Although the Broker-Dealer has limit@avestment discretion as to

the selection of securities or oth@operty purchased or sold by or

for the fund's [Optimal SUS’shccount, the Broker-Dealer has

discretion with respect to thiening and size of transactions?2.

(c) OIS agreed to exercise the requisite level of care in selecting and
monitoring investment managers to whom it esitied the investment assets of Optimal SUS,

stating, among other things:

" October 2008 EM, Ex. 13 at 10; Januaf08 EM, Ex. 12 at 10; October 2006 EM, EXx.
11 at 10; June 2004 EM, Ex. 10 at 11.
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0] “It is the [Optimal] Fund’s tasko select and diversify among the
distinctive investment techniques and strategfesach portfolio managéo achieve the Fund’s
investment objectives®

(i) “[Optimal Investment] specialises in advising multi-manager and
multi-strategy portfolios

(i)  “The Investment Manager [Optimal Investment] shall select
managers with varied investment styles wheehastablished records of success or who the
Investment Manager believes demonstrate theernpial to become ostanding investment
managers:>

(iv)  “The Investment Manager [Optal Investment] bases its
investment decisions on a carefubBsis of many investment managet$gnd

(v) “The [Optimal] Fund must satisfy ##f to ensure tht such third
party has and maintains the necessary competstacaling and expertisgpropriate to hold the
assets concerned™

385. Plaintiffs and the Class reasonablydaforeseeably trusted the Santander

Defendants’ purported expertise and skill.

8 October 2008 EM, Ex. 13 at 31-32; Jaryu2008 EM, Ex. 12 at 30-31; October 2006
EM, Ex. 11 at 33-34; June 2004 EM, Ex. 10 at 32; emphasis supplied.

29 October 2008 EM, Ex. 11 at 8; Januaf08 EM, Ex. 12 at 8; October 2006 EM, Ex. 11
at 8; June 2004 EM, Ex. 10 at 8.

%0 October 2008 EM, Ex. 13 at 10; Januaf08 EM, Ex. 12 at 10; October 2006 EM, Ex.
11 at 10; June 2004 EM, Ex. 10 at 10.

31 October 2008 EM, Ex. 13 at 11; Janua®08 EM, Ex. 12 at 11; October 2006 EM, Ex.
11 at 12; June 2004 EM, Ex. 10 at 12.

%2 October 2008 EM, Ex. 13 at 11; Januafp8 EM, Ex. 12 at 11; October 2006 EM, Ex.
11 at 12; June 2004 EM, Ex. 10 at 12.

33 October 2008 EM, Ex. 13 at 22; Janua®08 EM, Ex. 12 at 22; October 2006 EM, Ex.
11 at 22; June 2004 EM, Ex. 10 at 22.
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386. The Santander Defendants therefore owdmleciary duty to Plaintiffs and the
Class with respect to the maysanent, oversight, and protectiof Plaintiffs’ and the Class’
assets invested in the Optimal Funds.

387. In accordance with their fiduciary dutiesRtaintiffs and the Class, the Santander
Defendants were obligated to:

(@) deal fairly and honestly with éhPlaintiffs and the Class;

(b)  act with loyalty and good faith tow@s Plaintiffs and the Class;

(©) manage and operate the investmentBlaintiffs and the Class exclusively
for the best interest of tH&aintiffs and the Class;

(d) make recommendations and execute transactions in accordance with the
goals, investment objectives, andmessible degree of risk and ingttion of Plaintiffs and the
Class; and

(e) oversee the investment of Plaintiffsicathe Class’ assets to confirm they
were maintained in a prudent and professional manner.

388. The Santander Defendants breached thdincfary duties to Plaintiffs and the
Class hy:

(@) failing to act with reasonable car® ensure that the investment
opportunity presented to Plaintiffs and the sSlavas suitable and in accordance with their
investment goals and intentions;

(b)  failing to perform adequate due diligence, including following their own
internal due diligence protocols, before waliog Madoff to serve as the Broker-Dealer for

Optimal SUS;
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(©) failing to invest Plaintiffs’ and the C¢a’ assets with adequate diligence or
monitoring;

(d) failing to monitor Madoff on an ongog basis to any reasonable degree,
or to comply with their owninternal protocols for monitong the Optimal Funds' assets
entrusted to Madoff;

(e) failing to take adequate steps to confirm BMIS’s purported account
statements, transactions, and hodi of the OptimlaFunds’ assets;

)] failing to exercise the dgee of prudence, diligence, and care expected of
financial professionals managing client funds;

(9) profiting and allowing their affiliates tanlawfully profit at the expense of
Plaintiffs and the Class; and

(h) engaging in transactions that wereigeed to and did seilt in a profit to
Santander Defendants at the exjgeoisPlaintiffs and the Class.

389. As a result of the Santander Defendaristach of their fiduciary duties, the
Plaintiffs and the Class have lost all, or substantially all, of their respective investments in
Optimal Multiadvisors.

390. As a result of the SantandBefendants’ breaches tieir fiduciary duties, the
Plaintiffs and the Class, have been fordedpay excessive invesent, performance, and
management fees in exchange for invesinservices that were never provided.

391. Santander is also liable for the breaxfhfiduciary duty by OIS pursuant to the
doctrine ofrespondeat superiobased on Santander’s abilitpda authority (as the parent of
wholly-owned OIS) to control and direct OEhd by virtue of havingontrolled and directed

OlIS.
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392. The damages suffered by the Class were a direct and foreseeable result,
proximately caused by the Santandefddedants’ breach of fiduciary duty.

393. By reason of the foregoing, the Santander Defendants are jointly and severally
liable to Plaintiffs and the Class.

394. As a result of the Santander Defendat®ach of fiduciary duty, the Class has
suffered damages with respect to the invests@mtthe Optimal Funds in an amount to be

determined at trial.

COUNT 2

GROSS NEGLIGENCE
PURSUANT TO FLORIDA COMMON LAW
AGAINST THE SANTANDER DEFENDANTS

395. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) alliff set forth in this Count. This Count is
asserted against the Santander Defendantsdes gregligence pursuantFlorida common law.

396. The Santander Defendants had a specidioakhip with Plaintiffs and the Class
that gave rise to a duty to exercise due careeimthnagement of Plaintiffand the Class’ assets
invested in the Optimal Fundmd in the selection and momitay of the Broker-Dealer for
Optimal SUS.

397. This special relationship arose froamong other things, the following:

(@) the Broker-Dealer was responsibier executing trading activities on

behalf of Optimal SUS under the direction oft@ml Multiadvisors, Optimal SUS, and OIS:
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0] “The [Optimal] Fund and Opmnial SUS have delegated the
execution of all investment management deciswitk regard to Optimal SUS to the Broker-
Dealer;** and

(i) “The Investment Manager [OIS] saelegated the execution of the
trading strategy of the fund tive Broker-Dealer and the overauccess of the fund depends
upon the ability of the Broker-Dealer to beccessful in the fund’s strategy:”

(b) The Santander Defendants agreed thay would exercise the requisite
level of care in selecting and monitoring istreent managers to whom they entrusted the
investment assets of OptihtalUS, stating, for example:

0] “It is the [Optimal] Fund’s tasko select and diversify among the
distinctive investment techniques and strategfesach portfolio managéo achieve the Fund’s
investment objectives®

(i) “[Optimal Investment] specialises in advising multi-manager and
multi-strategy portfolios™

(i)  “The Investment Manager [Optimal Investment] shall select

managers with varied investment styles wheehastablished records of success or who the

3 October 2008 EM, Ex. 13 at 31; Januaf08 EM, Ex. 12 at 31; October 2006 EM, EXx.
11 at 33; June 2004 EM, Ex. 10 at 32.

% October 2008 EM, Ex. 13 at 32; Janua®08 EM, Ex. 12 at 31; October 2006 EM, Ex.
11 at 34; June 2004 EM, Ex. 10 at 33.

% October 2008 EM, Ex. 13 at 8; Januafp8 EM, Ex. 12 at 8; October 2006 EM, Ex. 11
at 8; June 2004 EM, Ex. 10 at 8.

37 October 2008 EM, Ex. 13 at 10; Janua®08 EM, Ex. 12 at 10; October 2006 EM, Ex.
11 at 10; June 2004 EM, Ex. 10 at 10.
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Investment Manager believes demonstrate theerpial to become ostanding investment
managers:®

(iv)  “The Investment Manager [QOptal Investment] bases its
investment decisions on a carefubBsis of many investment managef$gnd

(v) “The [Optimal] Fund must satisfy ##f to ensure tht such third
party has and maintains the necessary competstacaling and expertisgpropriate to hold the
assets concerned?”

398. The Santander Defendants grossly faitedexercise due care, and acted in
disregard of their duties, and therabpired Plaintiffs and the Class.

399. The Santander Defendants grossly faitedexercise the degree of prudence,
caution, and good business practice that wouldekgected of any reasonable investment
professional.

400. The Santander Defendants grossly failed to:

@) perform necessary and adequate due diligence, before allowing Madoff to
serve as the Broker-Dealer for Optimal,

(b) monitor Madoff on an ongoing basis to any reasonable degree;

(c) take adequate steps to confirm dé#f’'s purported account statements,
transactions and holdings tbfe Optimal Funds’ assets;

(d) take reasonable steps to ensure that the investment of the assets of

Plaintiffs and the Class were made and neaned in a prudent and professional manner;

% October 2008 EM, Ex. 13 at 11; Januaf08 EM, Ex. 12 at 11; October 2006 EM, EXx.
11 at 12; June 2004 EM, Ex. 10 at 12.

3 4.

0" October 2008 EM, Ex. 13 at 22; Janua®08 EM, Ex. 12 at 22; October 2006 EM, Ex.
11 at 22; June 2004 EM, Ex. 10 at 22.
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(e) take reasonable steps to preserve the value of Plaintiffs and the Class
investments; and

)] exercise generally the degree miudence, caution, and good business
practices that would be expectedanly reasonable investment professional.

401. If the Santander Defendants had not begossly negligent with respect to
Plaintiffs’ and the Class’ assets investedha Optimal Funds, the Santander Defendants would
not have entrusted Plaintiffshd the Class’ assets investedhe Optimal Funds to Madoff.

402. Santander is also liablerfthe gross negligence of Ofsirsuant to the doctrine of
respondeat superiobased on Santander’s ability and auitigofas the parent of wholly-owned
OIS) to control and direct OIS and by virtokehaving controlled and directed OIS.

403. As a direct and proximate result ofetlsantander Defendants’ gross negligence
with respect to Plaintiffs’ and éhClass’ assets invested in @ptimal Funds, Plaintiffs and the
members of the Class have lost all, or subgthyll, their investment in the Optimal Funds.

404. By reason of the foregoing, the Santander Defendants are jointly and severally

liable to Plaintiffs and the Class in amount to be determined at trial.

COUNT 3

NEGLIGENCE
PURSUANT TO FLORIDA COMMON LAW
AGAINST THE SANTANDER DEFENDANTS

405. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) alliff set forth in this Count. This Count is
asserted against the Santander Defendantefyiigence pursuant to Florida common law.

406. The Santander Defendants had a specidioakhip with Plaintiffs and the Class

that gave rise to a duty to exercise due careeimthnagement of Plaintiffand the Class’ assets
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invested in the Optimal Funds, and in the cigd® and monitoring of the Broker-Dealer for
Optimal SUS.
407. This special relationship arose froamong other things, the following:

(@) the Broker-Dealer was responsibier executing trading activities on
behalf of Optimal SUS under the direction ofti@yal Multiadvisors, Optimal SUS, and OIS:

0] “The [Optimal] Fund and Opmnal SUS have delegated the
execution of all investment management deciswitl regard to Optimal SUS to the Broker-
Dealer;** and

(i) “The Investment Manager [OIS] saelegated the execution of the
trading strategy of the fund tive Broker-Dealer and the overauccess of the fund depends
upon the ability of the Broker-Dealer to seccessful in the fund’s strategd.”

(b) The Santander Defendants agreed thay would exercise the requisite
level of care in selecting and monitoring istreent managers to whom they entrusted the
investment assets of OptiBUS, stating, for example:

® “It is the [Optimal] Fund’s tasko select and diversify among the
distinctive investment techniques and strategfesach portfolio managéo achieve the Fund’s
investment objectives®®

(i) “[Optimal Investment] specializes in advising multi-manager and

multi-strategy portfolios®

“1 October 2008 EM, Ex. 13 at 31; Januaép8 EM, Ex. 12 at 31; October 2006 EM, Ex.
11 at 33; June 2004 EM, Ex. 10 at 32.

2 October 2008 EM, Ex. 13 at 32; Januaf08 EM, Ex. 12 at 31; October 2006 EM, EXx.
11 at 34; June 2004 EM, Ex. 10 at 33.

43 October 2008 EM, Ex. 13 at 8; Januafp8 EM, Ex. 12 at 8; October 2006 EM, Ex. 11
at 8; June 2004 EM, Ex. 10 at 8.
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(i)  “The Investment Manager [Optimal Investment] shall select
managers with varied investment stylehiovhave established records of success or the
Investment Manager believes demonstrate theernpial to become ostanding investment
managers*?

(iv)  “The Investment Manager [QOptal Investment] bases its
investment decisions on a carefubBsis of many investment managef$gnd

(v) “The [Optimal] Fund must satisfy ##f to ensure tht such third
party has and maintains the necessary competstacaling and expertisgpropriate to hold the
assets concerned””

408. The Santander Defendants failed to eis® reasonable due care, and acted in
disregard of their duties, and therabpired Plaintiffs and the Class.
409. The Santander Defendants failed to exsrdhe degree of prudence, caution, and
good business practice that would be expectethpfreasonable investment professional.
410. The Santander Defendants failed to:
@) perform necessary and adequate due diligence, before allowing Madoff to
serve as the Broker-Dealer for Optimal,
(b) monitor Madoff on an ongoing basis to any reasonable degree;
(c) take adequate steps to confirm dé#f’'s purported account statements,

transactions, and holdings thie Optimal Funds’ assets;

4 October 2008 EM, Ex. 13 at 10; Janua®08 EM, Ex. 12 at 10; October 2006 EM, Ex.
11 at 10; June 2004 EM, Ex. 10 at 10.

4> October 2008 EM, Ex. 13 at 11; Janua®08 EM, Ex. 12 at 11; October 2006 EM, Ex.
11 at 12; June 2004 EM, Ex. 10 at 12.

46 4.

" October 2008 EM, Ex. 13 at 22; Janua®08 EM, Ex. 12 at 22; October 2006 EM, Ex.
11 at 22; June 2004 EM, Ex. 10 at 22.
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(d) take reasonable steps to ensure that the investment of the assets of
Plaintiffs and the Class were made and t@amned in a prudent and professional manner;

(e) take reasonable steps to preserve the value of Plaintiffs and the Class
investments; and

)] exercise generally the degree mudence, caution, and good business
practices that would be expectedaoly reasonable investment professional.

411. If the Santander Defendants had not beagligent with respect to Plaintiffs’ and
the Class’ assets invested in the OptirRahds, the Santander Defendants would not have
entrusted Plaintiffs’ and the Class’ assetested in the Optimal Funds to Madoff.

412. Santander is also liable for the negligenof OIS pursuant to the doctrine of
respondeat superiobased on Santander’s ability and auitigofas the parent of wholly-owned
OIS) to control and direct OIS and by virtokehaving controlled and directed OIS.

413. As a direct and proximate result ofetlbantander Defendants’ negligence with
respect to Plaintiffs’ and the Class’ assets invested in the Optimal Funds, Plaintiffs and other
members of the Class have lost all, or subgthyll, their investment in the Optimal Funds.

414. By reason of the foregoing, the Santander Defendants are jointly and severally

liable to Plaintiffs and the Class in amount to be determined at trial.

COUNT 4

UNJUST ENRICHMENT
PURSUANT TO FLORIDA COMMON LAW
AGAINST THE SANTANDER DEFENDANTS

415. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part

of the Counts (paragraphs 1 through 380) alliff set forth in this Count. This Count is
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asserted against the Santander Defendants for unjust enrichment pursuant to Florida common
law.

416. Plaintiffs and the Class base their ustj enrichment claim on the receipt or
retention of fees and other monies that 8antander Defendants obtained at the expense of
Plaintiffs and the Class, and to which the Sader Defendants were nentitled, including, but
not limited to, as specified in the EMs, which parad as follows with respect to Optimal SUS:

Optimal SUS shall pay the Investment Manager an investment
management fee calculated monthly and payable quarterly in
arrears on the last Business Dayeaich quarter with respect to
each Class, equal to (in respeteach month) a maximum of one-
twelfth of 2.15% of the net assetlue of the shas for the month

for the Class A USD Shares and the Class A EUR Shares and (in
respect of each month) one-tweltih1.65% of the net asset value

of the shares for the month for the Class B USD Shares and the
Class B EUR and (in respect @ich month) one-twelfth of 1.15%

of the net asset value of the st®mfor the month for the Class C
USD Share§®

417. Plaintiffs and the Class also base theijust enrichment claim on the receipt or
retention of fees and other monies that Santander Defendants obtained at the expense of
Plaintiffs and the Class, and to which thentdader Defendants wermt entitled, including, as
specified in the EMs, which provided adldavs with respect to Optimal Arbitrage:

Optimal Arbitrage shall pay th@vestment Manager an investment
management fee calculated monthly and payable quarterly in
arrears on the last Business Dayeafch quarter with respect to
each Class, equal to (in respeteach month) a maximum of one-
twelfth of 2.15% of the net assedlue of the shas for the month

for the Class A USD Shares and the Class A EUR Shares, the
Class A CHF Shares and the Clas3PY Shares and (in respect of
each month) one-twelfth of 1.65%f the net asset value of the

8 October 2008 EM, Ex. 13 at 30; Janua®08 EM, Ex. 12 at 29; October 2006 EM, Ex.
11 at 32; June 2004 EM, Ex. 10 at 31.

149



Case 1:09-cv-20215-PCH Document 156 Entered on FLSD Docket 10/21/2009 Page 165 of
229

shares for the month for the Class B USD Shares and the Class B
EUR Shareé’

418. Plaintiffs and the Class further baseithunjust enrichment claim on the receipt
or retention of commissions and other monied Bantander Miami charged Plaintiffs and the
Class at the time of investment in Optimal Sail Optimal Arbitrage, and to which Santander
Miami was not entitled, includindyut not limited to the commissiorathorized in the October
2006 EM and subsequent EMs, as follows: “@bScription fee (sales charge) and redemption
fee of up to 5% of the subscription price/redéiom price may be charged to shareholders who
subscribe for/redeem their shareholdings in tineds (for the benefit of the Investment Manager

or any distributor appoted to the Company).”

419. The Director Defendants were unjustly enriched because they received unfair

compensation for the performance of their duties as Directors.

420. Defendant Echeverria was unjustly enedhbecause he received substantial
compensation for the exercise of his dutie®k in the form of salary and bonuses.

421. The Santander Defendants were enrichédhe expense of Plaintiffs and the
Class, including by taking Plaintiffs’ and the Clas®nies in the form of commissions and other
fees for their purported management of Plésitand the Class’ inv&ment, and the purported,
but in fact non-exient, capital appreciation of such assets.

422. Plaintiffs and the Classvoluntarily conferred a benefit upon the Santander
Defendants without Plaintiffs aritde Class receiving adequate b@r@ compensation in return.
The Santander Defendants appreciated thisfibearel accepted and ratad the benefit under

inequitable circumstances.

49 October 2008 EM, Ex. 13 at 26; Janua®08 EM, Ex. 12 at 25; October 2006 EM, Ex.
11 at 25; June 2004 EM, Ex. 10 at 25.
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423. Equity and good conscience require thet8ader Defendants to refund all fees

and other monies they received aiRliffs’ and the Class’ expense.

COUNT 5

IMPOSITION OF CONSTRUCTIVE TRUST
PURSUANT TO FLORIDA COMMON LAW
AGAINST THE SANTANDER DEFENDANTS

424. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) aliff set forth in this Count. This Count is
asserted against the Santan@afendants for imposition of aonstructive trust pursuant to
Florida common law.

425. The Santander Defendants had a fidyciar confidential relationship with
Plaintiffs and the Class.

426. The Santander Defendants agreed to maréaatiffs’ and the Class’ investment
capital in the Optimal Funds in accartte with that fiduciary relationship.

427. The Santander Defendants were congpéed by Plaintiffs and the Class,
including by the receipt aetention of improperly calcuied fees and other monies.

428. The Santander Defendants were unjustlsioled by the receipt or retention of
monies, including management and performance tieggswere predicated on fictitious profits,
and other compensation.

429. Plaintiffs and the Class are entitled to have a constructive trust imposed on the
amount of all monies and other compensationhim possession of the Santander Defendants,
which relate to their fees ong other monies from Plaintiffand the Class, the amount of which

is yet to be determined.
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COUNT 6

BREACH OF CONTRACT
PURSUANT TO FLORIDA COMMON LAW
AGAINST OIS AND THE DIRECTOR DEFENDANTS

430. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) aliff set forth in this Count. This Count is
asserted against OIS and the Director Defersdémt breach of cordict pursuant to Florida
common law.

431. Plaintiffs and the Class had a contractetionship with OIS and the Director
Defendants, as evidenced by the SubsoniptForm, executed in connection with their
investment in the Optimal Funds, which statetfhis Subscription Form should be read in
context of and together withe Explanatory Memorandum....”

432. By virtue of the contractual relationshyetween the parties, OIS and the Director
Defendants agreed that, (i) Plaintiffs’ and thessSl monies would be invested in legitimate
enterprises with a potaal for capital appreciation, and (ithat the selection of investment
managers such as Madoff was based on “careful analysis.”

433. These obligations were material terms of the agreement.

434. These obligations were also fundamemsdumptions of the agreement embraced
by both Plaintiffs and the Class on the one hamil OIS and the Director Defendants on the
other.

435. Plaintiffs and the Class fully performeleir contractual obligations to OIS and
the Director Defendants.

436. OIS and the Director Defendants breacheglrthontract with Plaintiffs and the

Class.
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437. By reason of the foregoing, OIS and the Director Defendants are jointly and

severally liable to the Plaiffits and the Class in an amount to be determined at trial.

COUNT 7

BREACH OF FIDUCIARY DUTY
PURSUANT TO NEW YORK LAW
AGAINST WILKINSON

438. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) aliff set forth in this Count. This Count is
asserted against Wilkinson for breach of fiduciary duty pursuant to New York law.

439. Plaintiffs and the Class entrusted thagsets to Wilkinson by investing in the
Optimal Funds and reposed confidence in Wilemsvith respect to thenanagement of those
assets. Wilkinson was in a superior position abéomanagement and control of those assets, in
his capacity as director of ti@ptimal Funds, and in a superjposition to manage, control, and
oversee Madoff. As a result, Plaintiffs attte Class placed their trust and confidence in
Wilkinson.

440. Wilkinson accepted that repose of trust and confidence and held himself out as
providing superior client investent services and as having pag&and procedurda place to
ensure that:

(@) the Broker-Dealer for Optimal SUS.€i, Madoff) would follow Optimal
SUS’s policies;

(b)  sufficient operational controls were place to safeguard Plaintiffs’ and
the Class’ assets; and

(c) transactions would beroperly conducted.

153



Case 1:09-cv-20215-PCH Document 156 Entered on FLSD Docket 10/21/2009 Page 169 of
229

441. For example, Wilkinson (as Director of Optimal Multiadvisors) accepted that
repose of trust and confidence and held himselaodtrepresented his services in the following
manner:

(@) “It is the [Optimal] Fund's task to select and diversify among the
distinctive investment techniques and strategfesach portfolio managéo achieve the Fund’s
investment objectives®® and

(b) “The [Optimal] Fund must satisfy itseth ensure that such third party has
and maintains the necessary competence, stamgidgexpertise appropreato hold the assets
concerned

442. Plaintiffs and the Class reasonably doceseeably trusted Wilkinson’s purported
expertise and skill.

443. Wilkinson therefore owed a fiduciary duty Réaintiffs and the Class with respect
to the management, oversight, and protection ohifs’ and the Class’ assets invested in the
Optimal Funds.

444. In accordance with his fiduciary dutiesRtaintiffs and the Class, Wilkinson was
obligated to:

(@) deal fairly and honestly witRlaintiffs and the Class;

(b)  act with loyalty and good faith towds Plaintiffs and the Class;

(c) discharge his duties as director emilvely for the best interest of

Plaintiffs and the Class; and

0 October 2008 EM, Ex. 13 at 8; Januafp8 EM, Ex. 12 at 8; October 2006 EM Ex. 11
at 8; June 2004 EM, Ex. 10 at 8.

1 October 2008 EM, Ex. 13 at 22; Janua®08 EM, Ex. 12 at 22; October 2006 EM, Ex.
11 at 22; June 2004 EM, Ex. 10 at 22.
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(d) oversee the investment of Plaintiffsicathe Class’ assets to confirm they
were maintained in a prudent and professional manner.

445. Wilkinson breached his fiduciary duties to Plaintiffs and the Class by:

(@) failing to act with reasonable car® ensure that the investment
opportunity presented to Plaintiffs and the sSlavas suitable and in accordance with their
investment goals and intentions;

(b) failing to ensure that adequattue diligence had been conducted,
including following OIS’s own internal due diligence protocols, before allowing Madoff to serve
as the Broker-Dealer for Optimal SUS;

(©) failing to ensure that the investment Blaintiffs’ and the Class’ assets
was done with adequadidigence or monitoring;

(d) failing to ensure the monitoring of Madoff on an ongoing basis to any
reasonable degree, or the compliance witls @wn internal protocols for monitoring the
Optimal Funds’ assets entrusted to Madoff;

(e) failing to ensure that adequate stdgad been taken to confirm BMIS'’s
purported account statements, transactiams heldings of the Optimal Funds’ assets;

() failing to exercise the deee of prudence, diligence, and care expected of
financial professionals managing client funds;

(9) profiting at the expense of&htiffs and the Class; and

(h)  engaging in transactions that weresidaed to and did seilt in a profit to
Wilkinson at the expense of Plaintiffs and the Class.

446. As a result of Wilkinson’s breach of Hisluciary duties, Plaintiffs and the Class

have lost all, or substantially all, tifeir respective investments in Optimal.
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447. As a result of Wilkinson’s breach of hHisluciary duties, Plaintiffs and the Class,
have been forced to pay excessive investnparformance and management fees in exchange
for investment services that veepromised but never provided.

448. The damages suffered by the Class were a direct and foreseeable result,
proximately caused by Wilkinson’s breaches of fiduciary duty.

449. As a result of Wilkinson’s breaches of fiduciary duty, the Class has suffered
damages with respect to the istreents in the Optimal Funds in an amount to be determined at

trial.

COUNT 8

GROSS NEGLIGENCE
PURSUANT TO NEW YORK COMMON LAW
AGAINST WILKINSON

450. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) alliff set forth in this Count. This Count is
asserted against Wilkinson for grosgjiigence pursuant to New York law.

451. Wilkinson had a special relationship with Pigifs and the Class that gave rise to
a duty to exercise due care in the managemeBtamftiffs’ and the Class’ assets invested in the
Optimal Funds and in the selection and monitoring of the Broker-Dealer for Optimal SUS.

452. This special relationship arose froamong other things, the following:

(@) the Broker-Dealer was responsibier executing trading activities on

behalf of Optimal SUS under the direction oft@ml Multiadvisors, Optimal SUS, and OIS:
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0] “The [Optimal] Fund and Opmnial SUS have delegated the
execution of all investment management deciswitk regard to Optimal SUS to the Broker-
Dealer;®* and

(i) “The Investment Manager [OIS] saelegated the execution of the
trading strategy of the fund tive Broker-Dealer and the overauccess of the fund depends
upon the ability of the Broker-Dealer to beccessful in the fund’s strategy.”

(b)  Wilkinson (as Director of Optimal Mtiadvisors) agreed to exercise the
requisite level of care in sel@a and monitoring investment magers to whom it entrusted the
investment assets of OptihtalUS, stating, for example:

0] “It is the [Optimal] Fund’s tasko select and diversify among the
distinctive investment techniques and strategfesach portfolio managéo achieve the Fund’s
investment objectives* and

(i) “The [Optimal] Fund must satisfy ##f to ensure tht such third
party has and maintains the necessary competstaceling and expertisgpropriate to hold the
assets concerned>”

453. Wilkinson grossly failed to exercise due €aand acted in disregard of his duties,
and thereby injured Plaintiffs and the Class.
454. Wilkinson grossly failed to exercishe degree of prudence, caution, and good

business practice that would be expectednyfreasonable investment professional.

>2 October 2008 EM, Ex. 13 at 31; Januaép8 EM, Ex. 12 at 31; October 2006 EM, Ex.
11 at 33; June 2004 EM, Ex. 10 at 32.

3 October 2008 EM, Ex. 13 at 32; Januaf08 EM, Ex. 12 at 31; October 2006 EM, Ex.
11 at 34; June 2004 EM, Ex. 10 at 33.

>4 October 2008 EM, Ex. 13 at 8; Januafp8 EM, Ex. 12 at 8; October 2006 EM, Ex. 11
at 8; June 2004 EM, Ex. 10 at 8.
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455. Wilkinson grossly failed to:

(@) ensure that necessary and adequite diligence had been performed
before allowing Madoff to serve as the Broker-Dealer for Optimal;

(b) ensure the monitoring of Madoff am ongoing basis to any reasonable
degree;

(c) ensure that adequate steps had lhieken to confim Madoff's purported
account statements, transactions andihgk of the Optimal Funds’ assets;

(d) ensure that reasonable steps had lbakeen to ensure that the investment
of the assets of Plaintiffs and the Class waesle and maintained in a prudent and professional
manner;

(e) ensure that reasonable steps had bedéen to preserve the value of
Plaintiffs and the Glss investments; and

)] exercise generally the degree mudence, caution, and good business
practices that would be expectedanly reasonable investment professional.

456. If Wilkinson had notbeen grossly negligent with respect to Plaintiffs’ and the
Class’ assets invested in the Optimal Funddkivéon would not have entrusted Plaintiffs’ and
the Class’ assets invested in the Optimal Funds to Madoff.

457. As a direct and proximate result of Wilkion’s gross negligence with respect to
Plaintiffs’ and the Class’ assets invested in@pimal Funds, Plaintiffs and the members of the
Class have lost all, or substantially; their investmenin the Optimal Funds.

458. By reason of the foregoing, Wilkinson is llakto Plaintiffs and the Class in an

amount to be determined at trial.

> October 2008 EM, Ex. 13 at 22; Januab08 EM, Ex. 12 at 22; October 2006 EM, Ex.
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COUNT 9

NEGLIGENCE
PURSUANT TO NEW YORK COMMON LAW
AGAINST WILKINSON

459. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) aliff set forth in this Count. This Count is
asserted against Wilkinson for negligence pursuant to New York law.

460. Wilkinson had a special relationship with Pidifs and the Class that gave rise to
a duty to exercise due care in the managemeBtamftiffs’ and the Class’ assets invested in the
Optimal Funds and in the selection and monitoring of the Broker-Dealer for Optimal SUS.

461. This special relationship arose froamong other things, the following:

(@) the Broker-Dealer was responsibier executing trading activities on
behalf of Optimal SUS under the direction oft@ml Multiadvisors, Optimal SUS, and OIS:
® “The [Optimal] Fund and Optial SUS have delegated the
execution of all investment management deciswitk regard to Optimal SUS to the Broker-
Dealer;®® and
(i) “The Investment Manager [OIS] bialelegated the execution of the
trading strategy of the fund tine Broker-Dealer and the ovBrauccess of the fund depends

upon the ability of the Broker-Dealer to beccessful in the fund’s strategy/;”

11 at 22; June 2004 EM, Ex. 10 at 22.

*5 October 2008 EM, Ex. 13 at 31; Januafp8 EM, Ex. 12 at 31; October 2006 EM, Ex.
11 at 33; June 2004 EM, Ex. 10 at 32.

" October 2008 EM, Ex. 13 at 32; Janua®08 EM, Ex. 12 at 31; October 2006 EM, Ex.
11 at 34; June 2004 EM, Ex. 10 at 33.
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(b)  Wilkinson (as Director of Optimal Mtiadvisors) agreedhat he would
exercise the requisite level of care in setegtand monitoring investment managers to whom it
entrusted the investment asset©ptimal SUS, stating, for example:

0] “It is the [Optimal] Fund'’s tasko select and diversify among the
distinctive investment techniques and strategfesach portfolio managéo achieve the Fund’s
investment objectives® and

(i) “The [Optimal] Fund must satisfy ##f to ensure tht such third
party has and maintains the necessary competstacaling and expertisgpropriate to hold the
assets concerned””

462. Wilkinson failed to exercise reasonalulae care, and acted in disregard of his
duties, and thereby injureddntiffs and the Class.

463. Wilkinson failed to exercise the degr of prudence, caution, and good business
practice that would be egpted of any reasonable investment professional.

464. Wilkinson failed to:

(@) ensure that necessary and adequate due diligence had been performed,
including before allowing Madoff teerve as the Broker-Dealer for Optimal;

(b)  ensure the monitoring of Madoff aan ongoing basis to any reasonable
degree;

(c) ensure that adequate steps had liaken to confin Madoff's purported

account statements, transactions andihgbk of the Optimal Funds’ assets;

*8 October 2008 EM, Ex. 13 at 8; Januafp8 EM, Ex. 12 at 8; October 2006 EM, Ex. 11
at 8; June 2004 EM, Ex. 10 at 8.

9 October 2008 EM, Ex. 13 at 22; Janua®08 EM, Ex. 12 at 22; October 2006 EM, Ex.
11 at 22; June 2004 EM, Ex. 10 at 22.
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(d) ensure that reasonable steps had lbakeen to ensure that the investment
of the assets of Plaintiffs and the Class waesle and maintained in a prudent and professional
manner;

(e) ensure that reasonable steps had bed#en to preserve the value of
Plaintiffs and the Gss investments; and

)] exercise generally the degree miudence, caution, and good business
practices that would be expectedanly reasonable investment professional.

465. If Wilkinson had not been negligent wittespect to Plaintiffs’ and the Class’
assets invested in the Optimal Funds, Wilkimsvould not have entrusted Plaintiffs’ and the
Class’ assets investedtime Optimal Funds to Madoff.

466. As a direct and proximate result ofilihson’s negligence with respect to
Plaintiffs’ and the Class’ asseatsvested in the Optimal FundBlaintiffs and other members of
the Class have lost all, substantially all, their investment in the Optimal Funds.

467. By reason of the foregoing, Wilkinson is llakto Plaintiffs and the Class in an

amount to be determined at trial.

COUNT 10

UNJUST ENRICHMENT
PURSUANT TO NEW YORK COMMON LAW
AGAINST WILKINSON

468. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) alliff set forth in this Count. This Count is
asserted against Wilkinson for unjustiehment pursuant to New York law.

469. Plaintiffs and the Class base their ustj enrichment claim on the receipt or

retention of fees and other monies that Santander Defendants obtained at the expense of
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Plaintiffs and the Class and to which the &ader Defendants were not entitled, including, but

not limited to, as specified in the EMs, which parad as follows with respect to Optimal SUS:

470.

Optimal SUS shall pay the Investment Manager an investment
management fee calculated monthly and payable quarterly in
arrears on the last Business Dayeaich quarter with respect to
each Class, equal to (in respeteach month) a maximum of one-
twelfth of 2.15% of the net assetlue of the shas for the month

for the Class A USD Shares and the Class A EUR Shares and (in
respect of each month) one-tweltih1.65% of the net asset value

of the shares for the month for the Class B USD Shares and the
Class B EUR and (in respect @ich month) one-twelfth of 1.15%

of the net asset value of the stwfor the month for the Class C
USD Share§’

Plaintiffs and the Class also base thaijust enrichment claim on the receipt or

retention of fees and other monies that 8antander Defendants obtained at the expense of

Plaintiffs and the Class, and to which thentdader Defendants werst entitled, including, as

specified in the EMs, which provided adldavs with respect to Optimal Arbitrage:

471.

Optimal Arbitrage shall pay th@vestment Manager an investment
management fee calculated monthly and payable quarterly in
arrears on the last Business Dayeafch quarter with respect to
each Class, equal to (in respeteach month) a maximum of one-
twelfth of 2.15% of the net assedlue of the shas for the month

for the Class A USD Shares and the Class A EUR Shares, the
Class A CHF Shares and the Clas3PY Shares and (in respect of
each month) one-twelfth of 1.65%f the net asset value of the
shares for the month for the Class B USD Shares and the Class B
EUR Share§!

Wilkinson was unjustly enriched becausereceived unfair compensation for the

performance of his duties as Director.

%0 October 2008 EM, Ex. 13 at 30; Januaf08 EM, Ex. 12 at 29; October 2006 EM, EXx.
11 at 32; June 2004 EM, Ex. 10 at 31.

®1 October 2008 EM, Ex. 13 at 26; Januaf08 EM, Ex. 12 at 25; October 2006 EM, Ex.
11 at 25; June 2004 EM, Ex. 10 at 25.
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472. Plaintiffs and the Class involuntarilypiferred a benefit upon Wilkinson without
Plaintiffs and the Class receiving adequatedbié or compensation in return. Wilkinson
appreciated this benefit and actezpand retained the benefit under inequitable circumstances.

473. Equity and good conscience require tWétkinson refund all compensation and

other monies he received at Plaintiffs’ and the Class’ expense.

COUNT 11

IMPOSITION OF CONSTRUCTIVE TRUST
PURSUANT TO NEW YORK COMMON LAW
AGAINST WILKINSON

474. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) alliff set forth in this Count. This Count is
asserted against Wilkinson for imposition of a constructive trust pursuant to New York law.

475. Wilkinson had a fiduciary or confidential relationship with Plaintiffs and the
Class.

476. Wilkinson agreed to manage and oversdaintiffs’ and the Class’ investment
capital in the Optimal Funds in accarge with that fiduciary relationship.

477. Wilkinson was compensated by Plaintiffs and the Class.

478. Wilkinson was unjustly enriched by theceipt or retention afnonies, including
director compensation.

479. Plaintiffs and the Class are entitled to have a constructive trust imposed on the
amount of all monies and other compensatioWiitkinson’s possession, which relate to any

monies from Plaintiffs and the Class, #maount of which is yet to be determined.
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COUNT 12

BREACH OF CONTRACT
PURSUANT TO NEW YORK COMMON LAW
AGAINST WILKINSON

480. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) aliff set forth in this Count. This Count is
asserted against Wilkinson for breach of contract under New York law.

481. Plaintiffs and the Class had a contractadétionship with Wilkinson (as Director
of the Optimal Funds), as evidenced by the Supson Form, executed inonnection with their
investment in the Optimal Funds, which statetfhis Subscription Form should be read in
context of and together witha@tExplanatory Memorandum . . ..”

482. By virtue of the contractual relationshijgetween the parties, Wilkinson agreed
that, (i) Plaintiffs’ and the Clas monies would be invested ilegitimate enterprises with a
potential for capital appreciation, and (ii) thithe selection of investmé managers such as
Madoff was based on “careful analysis.”

483. These obligations were material terms of the agreement.

484. These obligations were also fundamemisgumptions of the agreement embraced
by both Plaintiffs and the Class on thrge hand, and Wilkinson on the other.

485. Plaintiffs and the Class fully performedethcontractual obligations to Wilkinson.

486. OIS and the Director Defendants (inchagiWilkinson) breached their contract
with Plaintiffs and the Class.

487. By reason of the foregoing, Wilkinson is liable to the Plaintiffs and the Class in an

amount to be determined at trial.
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COUNT 13

THIRD PARTY BENEFICIARY CLAIM
PURSUANT TO FLORIDA COMMON LAW
FOR BREACH OF CONTRACT AGAINST OIS

488. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) aliff set forth in this Count. This Count is
asserted on behalf of Plaiifiéi and the Class as third-parbeneficiaries to the contractual
relationship existing between @pal Multiadvisors and OIS pauant to Florida common law.

489. The Optimal Funds entered i Investment Managemehgreement with OIS.

For example, according to the October 2006 EM, OIS, as the Investment Manager of Optimal
Multiadvisors, provided “management and istreent advisory” services to Optimal
Multiadvisors as required by an “investmie management agreement” with Optimal
Multiadvisors®

490. Pursuant to the Investment Managmnt Agreement, OIS assumed the
responsibility to fulfill certain contractual obligations @8 Optimal Multiadvisors for the
intended immediate benefit of Plaintiffs and the Class.

491. OIS breached the Investment Managetm&greement by committing the above-
alleged misconduct, includirgpecifically, failing to:

(@) ensure adherence to the invesht policies and objectives;
(b) monitor the Optimal Funds’ investments;
(c) conduct meaningful due diligence of Madoff;

(d) meaningfully monitor and oversee Madoff; and

%2 October 2006 EM, Ex. 11 at 10.
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(e) confirm with the counterparties anthird-party custodians of U.S.
Treasury Bills the existence of the assets.
492. These contractual breaches resulted gnifcant losses to Plaintiffs and the
Class, as described in this Complaint.
493. OIS’s breach of the Investment Managam&greement injured Plaintiffs and the

Class as third-party beneficiasiéo that contract in an amount to be determined at trial.

COUNT 14

CONVERSION
IN CONNECTION WITH THE SIPC TRUSTEE-OPTIMAL AGREEMENT
PURSUANT TO FLORIDA COMMON LAW
AGAINST SANTANDER, OIS, AND THE DIRECTOR DEFENDANTS

494. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) allly set forth in this Count. This Count is
asserted against Santander, OIS, and the Dir@#fendants for conversion pursuant to Florida
common law.

495. Specific and identifiable monies belongi to Plaintiffs and the Class were
deposited into individual or commingled acctsiunder the control of the Optimal Funds.
However, the Optimal Funds retained Plaintiisd Class’ monies and subsequently transferred
those monies to the SIPC Trustee purstatiie SIPC Trustee-Optimal Agreement.

496. Optimal Multiadvisors improperly and withothe authorization of Plaintiffs and
the Class transferred and used the monies ofitffaiand the Class to others for purposes other
than those authorized.

497. Plaintiffs and the Class requested tledurn of their monies from Optimal

Multiadvisors, but Optimal Multiadvisors refused.
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498. Santander, OIS, and th#irector Defendants exedecomplete domination over
Optimal Multiadvisors in connection with the BT Trustee-Optimal Agreement. Santander,
OIS, and the Director Defendants exdre®mplete domination, in part, through:

(@) the Director Defendants, who includdl directors of the Optimal Funds
and therefore controlled the @pal Funds in such capacity;

(b)  Santander’s direct, or ingict but actual, ownershipf a majority, or all,
Ordinary voting non-participating shares of Optimal Multiadvisors; and

(c) Esteban Estévez, who served as director of Optimal Multiadvisors and
Chief Executive Officer of OIS at the timeaththe SIPC Trustee-Optimal Agreement was
executed.

499. Santander, OIS, and thBirector Defendants usethe monies of Optimal
Multiadvisors (and of Plaintiffsand the Class) to consent to the SIPC Trustee-Optimal
Agreement. The SIPC Trustee-Optimal &gment was against the interests of Optimal
Multiadvisors, Plaintiffs and the Class.

500. Santander’s, OIS’s, and the Direct@efendants’ complete domination of

Optimal Multiadvisors allowed Santander, O#dd the Director Defendants to commit a wrong

against Plaintiffs and the Class, namely cause Optimal Multiadvisors to enter into the SIPC

Trustee-Optimal Agreement.
501. Santander, OIS, and therBctor Defendants exerted their complete domination of
Optimal Multiadvisors for purposes of avoidingaavsuit by the SIPC Trustee. This lawsuit

would have made public, evidence showing thahtander, OIS, andédhDirector Defendants

had failed to properly oversee Madoff and failed to conduct due diligence over Madoff pursuant

to their duties and obligations Plaintiffs and the Class.
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502. For their participation in, and compdedomination and control over Optimal
Multiadvisors, Santander, OlSpéthe Director Defendants are lialib Plaintiffs and the Class
under corporate veil piercing and alter ego doctrines.

503. By reason of the foregoing, Santand®S, and the Direcor Defendants are

jointly and severally liable to the Plaintiffs ancét@lass in an amount to determined at trial.

COUNT 15

BREACH OF FIDUCIARY DUTY
IN CONNECTION WITH THE SIPC TRUSTEE-OPTIMAL AGREEMENT
PURSUANT TO FLORIDA COMMON LAW
AGAINST SANTANDER, OIS, AND THE DIRECTOR DEFENDANTS

504. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) allly set forth in this Count. This Count is
asserted against Santander, OIS, and the Diréd¢fendants for breach of fiduciary duty in
connection with the SIPC Trustee-Optimalrégment pursuant to Florida common law.

505. Plaintiffs and the Class entrusted their assets to Optimal Multiadvisors by

investing in Optimal Multiadvisors and reposed confidence in Optimal Multiadvisors with

respect to the management of those assets. Optimal Multiadvisors was in a superior position as

to the management and control of those asmetshad control of those assets. As a result,
Plaintiffs and the Class placed their trastl confidence in Optimal Multiadvisors.

506. Optimal Multiadvisors accepted thapose of trust and confidence.

507. Optimal Multiadvisors therefore owed alticiary duty to Plaintiffs and the Class
with respect to the management, oversight, pradection of Plaintiffs’ and the Class’ assets
invested in Optimal Multiadvisors.

508. In accordance with their fiduciary duties Plaintiffs and the Class, Optimal

Multiadvisors was obligated to:
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€) deal fairly and honestly witRlaintiffs and the Class;

(b) act with loyalty and good faith towds Plaintiffs and the Class; and

(©) manage and operate the investmentBlaintiffs and the Class exclusively
for the best interest éflaintiffs and the Class.

509. Optimal Multiadvisors breached its fiduciagyties to Plaintiffs and the Class by
entering into the SPIC Trustee-Optimal Agreement.

510. Santander, OIS, and th&irector Defendants exedecomplete domination over
Optimal Multiadvisors. Santander, OIS, anbe Director Defendants exerted complete
domination, in part, through:

(@) the Director Defendants, who includdl directors of the Optimal Funds
and therefore controlled the @pal Funds in such capacity;

(b)  Santander’s direct, or ingict but actual, ownershigf a majority, or all,
Ordinary voting non-participating shares of Optimal Multiadvisors; and

(c) Esteban Estévez, who served as director of Optimal Multiadvisors and
Chief Executive Officer of OIS at the timeaththe SIPC Trustee-Optimal Agreement was
executed.

511. Santander’s, OIS’s, and the Direct@efendants’ complete domination of
Optimal Multiadvisors allowed Santander, O#dd the Director Defendants to commit a wrong
against Plaintiffs and the Class, namely cause Optimal Multiadvisors to enter into the SIPC
Trustee-Optimal Agreement.

512. The SIPC Trustee-Optimal Agreement swagainst the interests of Optimal

Multiadvisors, Plaintiffs, and the Class.

169



Case 1:09-cv-20215-PCH Document 156 Entered on FLSD Docket 10/21/2009 Page 185 of
229

513. Santander, OIS, and therBector Defendants exerted their complete domination of
Optimal Multiadvisors for purposes of avoidingaavsuit by the SIPC Trustee. This lawsuit
would have made public, evidence showing tBabtander, OIS, anddahDirector Defendants
had failed to properly oversee Madoff and failed to conduct due diligence over Madoff pursuant
to their duties and obligations Plaintiffs and the Class.

514. For their participation in, and compdedomination and control over Optimal
Multiadvisors, Santander, OlSpéthe Director Defendants are lialib Plaintiffs and the Class
under corporate veil piercing and alter ego doctrines.

515. By reason of the foregoing, Santand®S, and the Direcor Defendants are
jointly and reasonably liable to Plaintiffs and tBkass in an amount to be determined at trial.

516. The damages suffered by the Class were a direct and foreseeable result,

proximately caused by Optimal Multiadvisors’ breach of fiduciary duty.

COUNT 16

GROSS NEGLIGENCE
PURSUANT TO FLORIDA COMMON LAW
AGAINST PwC IRELAND, PwC U.S., AND PwC BERMUDA

517. Plaintiffs repeat and reallege as if fubgt forth in this Counthe allegations in
the following paragraphs of this Complairi-58(c); 191-264; and 281-380. This Count is
asserted against PwC Ireland, PwC U.S., B Bermuda for gross negligence pursuant to
Florida common law.

518. PwC lIreland, PwC U.S., and PwC Bermuldad a special relationship with
Plaintiffs that gave rise to a quof care. PwC Ireland issued a@uapinions directly to Plaintiffs
and the Class as investors and shareholge@ptimal SUS. PwC U.S. and PwC Bermuda

conducted procedures that PwCSUand PwC Bermuda knew would form the basis for the audit
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opinions provided by PwC Ireland. PwC IrelafiyC U.S., and PwC Bermuda knew that the
audit opinions about Optimal SJwould be relied upon by Plaintifésxd the Class in deciding to
make or retain their investments in Optimal SUS in that, among other things, PwC Ireland
addressed its audit opinions to shareholde®ptimal SUS, and PwC Ireland, PwC U.S., and
PwC Bermuda knew that Optimal SUS, OIS, &ahtander Miami advisddlaintiffs and other
members of the Class that PwC Ireland audidgdimal SUS’s financial statements and had
given Optimal SUS unqualified audit opinions.

519. Plaintiffs and the Class foreseeably ardsonably relied, directly or indirectly,
on PwC Ireland, PwC U.S., and PwC Bermuda to@sersuch care asdnarily exercised by
auditors generally and as required by ISA arkoapplicable auditing and accounting standards
in conducting the audits of Optimal SUS.

520. PwC Ireland was grossly negligent in knogly failing to properly audit Optimal
SUS in accordance with ISA and other apghie auditing and accounting standards. PwC
Ireland nevertheless was grossly negligentsguing unqualified audibpinions that Optimal
SUS'’s financial statements fairly repreththe financial condition of Optimal SUS.

521. PwC U.S. and PwC Bermuda acted wgtoss negligence by failing to conduct
the requisite procedures concerning BMI&mong other things, PwC U.S. and PwC Bermuda
failed to perform any procedures to gain amderstanding of BMIS’s business — other than
speaking with Madoff — for purposes of prdwig the information obtained from those
procedures to PwC Ireland, pursuant to ISA.

522. PwC lIreland, PwWC U.S., and PwC Bermuda ignored numerous red flags
surrounding Madoff. These defendants acted githss negligence as to the consequences of

Optimal SUS’s incorrect financial statements.
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523. Had PwC Ireland, PwC U.S., and PwC Bermaunbt acted with gross negligence,
PwC Ireland would not have isst the unqualified audit opinions.

524. PwC Ireland, PwWC U.S., and PwC Bermual® jointly and severally liable to
Plaintiffs and the Class.

525. As aresult of the gross negligencePe¥C Ireland, PwC U.S., and PwC Bermuda,

Plaintiffs and the Class have l@dl, or substantially all, of &#ir investment in Optimal SUS.

COUNT 17

NEGLIGENCE
PURSUANT TO FLORIDA COMMON LAW
AGAINST PwC IRELAND, PwC U.S., AND PwC BERMUDA

526. Plaintiffs repeat and reallege as if fubgt forth in this Counthe allegations in
the following paragraphs of this Complairi-58(c); 191-264; and 281-380. This Count is
asserted against PwC Ireland, PwC U.S., an@ Bermuda for negligence pursuant to Florida
common law.

527. PwC lIreland, PwC U.S., and PwC Bermudad a special relationship with
Plaintiffs that gave rise to a quof care. PwC Ireland issued a@uapinions directly to Plaintiffs
and the Class as investors and shareholge@ptimal SUS. PwC U.S. and PwC Bermuda
conducted procedures that PwCSUand PwC Bermuda knew would form the basis for the audit
opinions provided by PwC Ireland. PwC IrelamdyC U.S., and PwC Bermuda knew that the
audit opinions about Optimal SJwould be relied upon by Plaintiféd the Class in deciding to
make or retain their investments in Optimal SUS in that, among other things, PwC Ireland
addressed its audit opinions to shareholde®ptimal SUS, and PwC Ireland, PwC U.S., and

PwC Bermuda knew that Optimal SUS, OIS, &ahtander Miami advise@laintiffs and other
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members of the Class that PwC Ireland audidgdimal SUS’s financial statements and had
given Optimal SUS unqualified audit opinions.

528. Plaintiffs and the Class foreseeably ardsonably relied, directly or indirectly,
on PwC Ireland, PwC U.S., and PwC Bermuda to@sersuch care asdnarily exercised by
auditors generally and as required by ISA arkoapplicable auditing and accounting standards
in conducting the audits of Optimal SUS.

529. PwC Ireland was negligent in failing pwoperly audit Optimal SUS in accordance
with ISA and other applicable auditing andcagnting standards. PwC Ireland nevertheless
negligently issued unqglied audit opinions that Optimal S®Js financial statements fairly
represented the financiebndition of Optimal SUS.

530. PwC U.S. and PwC Bermuda acted negiily by failing to conduct the requisite
procedures concerning BMISAmong other things, PwC U.&nd PwC Bermuda failed to
perform any procedures to gan understanding of BMIS’s busgiss — other than speaking with
Madoff — for purposes of providing the infortitm obtained from those procedures to PwC
Ireland, pursuant to ISA.

531. PwC lIreland, PwC U.S., and PwC Bermuda ignored numerous red flags
surrounding Madoff. These defendmarcted with negligence as to the consequences of Optimal
SUS’s incorrect financial statements.

532. Had PwC lIreland, PWC U.S., and PwC Bermuda not acted negligently, PwC
Ireland would not have issudite unqualified audit opinions.

533. PwC lIreland, PwC U.S., and PwC Bermuata jointly and severally liable to

Plaintiffs and the Class.
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534. As a result of the negligence of Bwreland, PwC U.S., and PwC Bermuda,

Plaintiffs and the Class have Ial, or substantially all, aheir investment in Optimal SUS.

COUNT 18

GROSS NEGLIGENCE AND NEGLIGENCE
PURSUANT TO FLORIDA COMMON LAW
AGAINST PwC INTERNATIONAL

535. Plaintiffs repeat and reafie as if fully set forth inthis Count,(i) all counts
against PwC Ireland, PwC Bermuda, and PwC Wa8d (ii) the allegations in the following
paragraphs of this Complaint: 1-58(c); 191-2@Ad 281-380. This Count is asserted against
PwC International for gross negligenpursuant to Florida common law.

536. PwC lIreland, in the conduct of its audits of Optimal SUS’s financial statements,
and PwC U.S. and PwC Bermuda, in the conadfigiroceduresdirected towards obtaining an
understanding of certain procedures and omgditn aspects of [BMIS] for the purpose of
gaining comfort thereon for the audits by selvéraC offices of a number of funds having
moneys managed by [BMIS] . . .,” were perfiing the duties expected and provided for by PwC
to its audit clients.

537. The PwC Code of Conduct acknowledges:

The PricewaterhouseCoopers netwimicludes any entity which is
authorised to carry on businesgdana name which includes all or
part of the PricewaterhouseCoope@ame, is a direct or indirect
affiliate or subsidiary of a RrewaterhouseCoopers entity or is
otherwise within (or associated connected with an entity within)
or is a correspondent firm of the worldwide network of
PricewaterhouseCoopers firms, avd “entities” oran “entity”
includes partnerships, firms, mporations or other entities
wherever located.

538. PwC Ireland, PwC U.S., and PwC Berda are member firms of PwC

International and use its trade name, “PwC.”
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539. PwC presents itself to thmublic as a unified entity.
(@) PwC's Website (www.pwc.com) discusses “Upholding the
PricewaterhouseCoopers name,” and states:
. Our clients and colleagudsust PricewaterhouseCoopers
based on our professional competence and integrit[y]—

qualities that underpin oureputation. We uphold that
reputation.

. When speaking in a forum in which audiences would
reasonably expect that we are speaking as a representative
of PricewaterhouseCoopersye generally state only
PricewaterhouseCoopenrgew and not our own.

(b) The PwC Website (www.pwc.com) in referring to its locations, states:
“No matter where you're located, chances areetsest PwC office near you,” and lists nations
worldwide where PwC maintains its offices.

(c) The PwC Website (www.pwc.com) quides access to PwC’s Code of
Conduct which states ipart: “we also have &ode of conductfor all PwC people and firms.”
(Bold in original.)

(d) PwC has established a Global Asswwea Leader which heads the Audit
and Assurance Services that PwC providesstalients. The Global Assurance Leader, Donald
McGovern, is located in New York.

540. PwC International does not provide servidesclients. Instead, “[ijts primary
activities are to: identify lmad market opportunities and dee associated strategies;
strengthen PwC'’s internal product, skill, and knowledge networks; promote the PwC brand; and

develop and work for the costent application of commonisk and quality standards by

member firms, including compliance with independence processes.”
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541. PwC is governed by a Global Board, tiNerk Leadership Team, Strategy
Council, and Network Executive Team.

542. The Global Board's role is “to enre accountability, protect the
PricewaterhouseCoopers Intational Limited network, andnsure effective governance.”

543. PwC’'s Network Leadership Team “set® thtrategy and standards that the PwC
network will follow,” and is comprised ofive members, including the Global CEO Sam
DiPiazza, and Dennis Nally, the Chairman and &e®Rartner of PwC U.S., both of whom
maintain offices in New York.

544, PwC'’s Strategy Council is comprised ohét senior partners of some of the
largest PwC firms, [and] agrees strategic direction and enssir@ignment in the execution of
strategy.” Dennis Nally, the Chairman and Seritartner of PwC U.S. is the Chairman of
PwC'’s Strategy Council.

545. By virtue of PwC International’s contradjrectly or indirectly through the Global
Board, Network Leadership Team or Strategy Cduacthe imposition othe Code of Conduct,
over its member firms (including Pw@eland, PwC U.S., and PwC Bermuda), PwC
International is liable for the gross negligecaegligence of PwC Ireland, PwC U.S., and PwC

Bermuda.

COUNT 19

UNJUST ENRICHMENT
PURSUANT TO FLORIDA COMMON LAW
AGAINST PwC IRELAND

546. Plaintiffs repeat and reallege as if fubgt forth in this Counthe allegations in
the following paragraphs of this Complairi-58(c); 191-264; and 281-380. This Count is

asserted against PwC Ireland for unjust@mment pursuant telorida common law.
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547. Plaintiffs and the Class base their ustj enrichment claim on the receipt or
retention of fees and other monies that PwC metlebtained at the expense of Plaintiffs and the
Class and to which PwC Ireland was not entitl@WwC Ireland was enriched at the expense of
Plaintiffs and the Class, includiryy taking Plaintiffs’ and the Clasmonies in the form of fees
for their audits of Optimal SUS.

548. Plaintiffs and the Class involuntarilgonferred a benefit upon PwC Ireland
without Plaintiffs and the C&s receiving adequate benefit @mpensation in return. PwC
Ireland appreciated this benefit and accepsed retained the benefit under inequitable
circumstances.

549. Equity and good conscience require Pw(aimd to refund all fees and other

monies they received at Plaffg’ and the Class’ expense.

COUNT 20

GROSS NEGLIGENCE
PURSUANT TO NEW YORK COMMON LAW
AGAINST PwC IRELAND, PwC U.S., AND PwC BERMUDA

550. Plaintiffs repeat and reallege as if fubgt forth in this Counthe allegations in
the following paragraphs of this Complairi-58(c); 191-264; and 281-380. This Count is
asserted against PwC Ireland, PwC U.S., B Bermuda for gross negligence pursuant to
New York common law.

551. PwC lIreland, PwC U.S., and PwC Bermuldad a special relationship with
Plaintiffs that gave rise to a quof care. PwC Ireland issued a@uapinions directly to Plaintiffs
and the Class as investors and shareholge@ptimal SUS. PwC U.S. and PwC Bermuda
conducted audit procedures that PwC U.S.Rw& Bermuda knew would form the basis for the

audit opinions provided by PwC Ireland. PwQdrel, PwC U.S., and PwC Bermuda knew that
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the audit opinions about Optimal SUS woddd relied upon by Plaintiffs and the Class in
deciding to make or retain their investmemptimal SUS in that, among other things, PwC
Ireland addressed its audit opinions to shalders in Optimal SUS, and PwC Ireland, PwC
U.S., and PwC Bermuda knew that Optimal SO&, and Santander Miaradvised Plaintiffs
and other members of the Class that PwC migtlaudited Optimal SUS’s financial statements
and had given Optimal SUS unqualified audit opinions.

552. Plaintiffs and the Class foreseeably ardsonably relied, directly or indirectly,
on PwC Ireland, PwC U.S., and PwC Bermuda to@sersuch care asdnarily exercised by
auditors generally and as required by ISA arkoapplicable auditing and accounting standards
in conducting the audits of Optimal SUS.

553. PwC Ireland was grossly negligent in krningly failing to properly audit Optimal
SUS in accordance with ISA and other apgdble auditing and accounting standards. PwC
Ireland nevertheless, and withogs negligence, issuaohqualified audit omiions that Optimal
SUS'’s financial statements fairly repreththe financial condition of Optimal SUS.

554. PwC U.S. and PwC Bermuda acted wgtoss negligence by failing to conduct
the requisite procedures concerning BMI&mong other things, PwC U.S. and PwC Bermuda
failed to perform any procedures to gain wmderstanding of BMIS’s business — other than
speaking with Madoff — for purposes of prdwig the information obtained from those
procedures to PwC Ireland, pursuant to ISA.

555. PwC Ireland, PwC U.S., and PwC Bermualao ignored numerous red flags
surrounding Madoff. PwC Irelan®wC U.S., and PwC Bermudated with heedlessness and

wanton disregard of the consequences dfrfgd SUS’s incorrect financial statements.
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556. Had PwC Ireland, PwC U.S., and PwC Bermumbt acted with gross negligence
PwC Ireland would not have isst the unqualified audit opinions.

557. PwC lIreland, PwC U.S., and PwC Bermuai@ jointly and severally liable to
Plaintiffs and the Class.

558. As aresult of the gross negligencePe¥C Ireland, PwC U.S., and PwC Bermuda,

Plaintiffs and the Class have l@dl, or substantially all, of &#ir investment in Optimal SUS.

COUNT 21

NEGLIGENCE
PURSUANT TO NEW YORK COMMON LAW
AGAINST PwC IRELAND, PwC U.S., AND PwC BERMUDA

559. Plaintiffs repeat and reallege as if fubgt forth in this Counthe allegations in
the following paragraphs of this Complairi-58(c); 191-264; and 281-380. This Count is
asserted against PwC Ireland, PwC U.S., BmaC Bermuda for negligence pursuant to New
York common law.

560. PwC lIreland, PwC U.S., and PwC Bermudad a special relationship with
Plaintiffs that gave rise to a quof care. PwC Ireland issued a@uapinions directly to Plaintiffs
and the Class as investors and shareholge@ptimal SUS. PwC U.S. and PwC Bermuda
conducted audit procedures that PwC U.S.Rw& Bermuda knew would form the basis for the
audit opinions provided by PwC Ireland. PwQdrel, PwC U.S., and PwC Bermuda knew that
the audit opinions about Optimal SUS wouddd relied upon by Plaintiffs and the Class in
deciding to make or retain their investmem®ptimal SUS in that, among other things, PwC
Ireland addressed its audit opinions to shalders in Optimal SUS, and PwC Ireland, PwC

U.S., and PwC Bermuda knew that Optimal SO%5, and Santander Miaradvised Plaintiffs
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and other members of the Class that PwC migtlaudited Optimal SUS’s financial statements
and had given Optimal SUS unqualified audit opinions.

561. Plaintiffs and the Class foreseeably ardsonably relied, directly or indirectly,
on PwC Ireland, PwC U.S., and PwC Bermuda to@sersuch care asdnarily exercised by
auditors generally and as required by ISA arkoapplicable auditing and accounting standards
in conducting the audits of Optimal SUS.

562. PwC Ireland was negligent in failing to properly audit Optimal SUS in accordance
with ISA and other applicable auditing andcagnting standards. PwC Ireland nevertheless
negligently issued unqglied audit opinions that Optimal S®Js financial statements fairly
represented the financiebndition of Optimal SUS.

563. PwC U.S. and PwC Bermuda acted negiily by failing to conduct the requisite
procedures concerning BMISAmong other things, PwC U.&nd PwC Bermuda failed to
perform any procedures to gan understanding of BMIS’s busgiss — other than speaking with
Madoff — for purposes of providing the infortitm obtained from those procedures to PwC
Ireland, pursuant to ISA.

564. PwC Ireland, PwC U.S., and PwC Bermualao ignored numerous red flags
surrounding Madoff. PwC Ireland, PwC U.&nd PwC Bermuda were negligent of the
consequences of Optimal SUS’s incorrect financial statements.

565. Had PwC lIreland, PWC U.S., and PwC Bermuda not acted negligently, PwC
Ireland would not have issudite unqualified audit opinions.

566. PwC lIreland, PwC U.S., and PwC Bermuata jointly and severally liable to

Plaintiffs and the Class.
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567. As a result of the negligence of Bwreland, PwC U.S., and PwC Bermuda,

Plaintiffs and the Class have Ial, or substantially all, aheir investment in Optimal SUS.

COUNT 22

GROSS NEGLIGENCE AND NEGLIGENCE
PURSUANT TO NEW YORK COMMON LAW
AGAINST PwC INTERNATIONAL

568. Plaintiffs repeat and reafie as if fully set forth inthis Count,(i) all counts
against PwC Ireland, PwC Bermuda, and PwC Wa8d (ii) the allegations in the following
paragraphs of this Complaint: 1-58(c); 191-2@Ad 281-380. This Count is asserted against
PwC International for gross negligenpursuant to New York common law.

569. PwC lIreland, in the conduct of its audits of Optimal SUS’s financial statements,
and PwC U.S. and PwC Bermuda, in the conadfigiroceduresdirected towards obtaining an
understanding of certain procedures and omgditn aspects of [BMIS] for the purpose of
gaining comfort thereon for the audits by selvéraC offices of a number of funds having
moneys managed by [BMIS] . . .,” were perfiing the duties expected and provided for by PwC
to its audit clients.

570. The PwC Code of Conduct acknowledges:

The PricewaterhouseCoopers netwimicludes any entity which is
authorised to carry on businesgdana name which includes all or
part of the PricewaterhouseCoope@ame, is a direct or indirect
affiliate or subsidiary of a RrewaterhouseCoopers entity or is
otherwise within (or associated connected with an entity within)
or is a correspondent firm of the worldwide network of
PricewaterhouseCoopers firms, avd “entities” oran “entity”
includes partnerships, firms, mporations or other entities
wherever located.

571. PwC Ireland, PwC U.S., and PwC Berda are member firms of PwC

International and use its trade name, “PwC.”
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572. PwC presents itself to thmublic as a unified entity.
(@) PwC's Website (www.pwc.com) discusses “Upholding the
PricewaterhouseCoopers name,” and states:
. Our clients and colleagudsust PricewaterhouseCoopers
based on our professional competence and integrit[y]—

qualities that underpin oureputation. We uphold that
reputation.

. When speaking in a forum in which audiences would
reasonably expect that we are speaking as a representative
of PricewaterhouseCoopersye generally state only
PricewaterhouseCoopenrgew and not our own.

(b) The PwC Website (www.pwc.com) in referring to its locations, states:
“No matter where you're located, chances areetsest PwC office near you,” and lists nations
worldwide where PwC maintains its offices.

(c) The PwC Website (www.pwc.com) quides access to PwC’s Code of
Conduct which states ipart: “we also have &ode of conductfor all PwC people and firms.”
(Bold in original.)

(d) PwC has established a Global Asswwea Leader which heads the Audit
and Assurance Services that PwC providesstalients. The Global Assurance Leader, Donald
McGovern, is located in New York.

573. PwC International does not provide servidgesclients. Instead, “[its primary
activities are to: identify lmad market opportunities and dee associated strategies;
strengthen PwC'’s internal product, skill, and knowledge networks; promote the PwC brand; and

develop and work for the costent application of commonisk and quality standards by

member firms, including compliance with independence processes.”

182



Case 1:09-cv-20215-PCH Document 156 Entered on FLSD Docket 10/21/2009 Page 198 of
229

574. PwC is governed by a Global Board, tiNerk Leadership Team, Strategy
Council, and Network Executive Team.

575. The Global Board's role is “to enre accountability, protect the
PricewaterhouseCoopers Intational Limited network, andnsure effective governance.”

576. PwC’'s Network Leadership Team “set® thtrategy and standards that the PwC
network will follow,” and is comprised ofive members, including the Global CEO Sam
DiPiazza, and Dennis Nally, the Chairman andi@ePartner of PwC U.S., both of whom
maintain offices in New York.

577. PwC'’s Strategy Council is comprised ohét senior partners of some of the
largest PwC firms, [and] agrees strategic direction and enssiralignment in the execution of
strategy.” Dennis Nally, the Chairman and Seritartner of PwC U.S. is the Chairman of
PwC'’s Strategy Council.

578. By virtue of PwC International’s contradjrectly or indirectly through the Global
Board, Network Leadership Team or Strategy Cduacthe imposition othe Code of Conduct,
over its member firms (including Pw@eland, PwC U.S., and PwC Bermuda), PwC
International is liable for the gross negligenor negligence of PwC Ireland, PwC, and PwC

Bermuda.

COUNT 23

UNJUST ENRICHMENT
PURSUANT TO NEW YORK COMMON LAW
AGAINST PwC IRELAND

579. Plaintiffs repeat and reallege as if fubgt forth in this Counthe allegations in
the following paragraphs of this Complairi-58(c); 191-264; and 281-380. This Count is

asserted against PwC Ireland for unjust enrichment pursuant to New York common law.
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580. Plaintiffs and the Class bas$ieir unjust enrichmertlaim on the receipt and/or
retention of fees and other monies that PwC metlebtained at the expense of Plaintiffs and the
Class and to which PwC Ireland was not entitl€@C Ireland was enriched at the expense of
Plaintiffs and the Class, includiryy taking Plaintiffs’ and the Clasmonies in the form of fees
for their audits of Optimal SUS.

581. Plaintiffs and the Class involuntarilgonferred a benefit upon PwC Ireland
without Plaintiffs and the C&s receiving adequate benefit @mpensation in return. PwC
Ireland appreciated this benefit and accepsed retained the benefit under inequitable
circumstances.

582. Equity and good conscience require Pwdalnd to refund all fees and other

monies they received at Ri#iffs’ and the Class’ expense

COUNT 24

BREACH OF FIDUCIARY DUTY
PURSUANT TO NEW YORK COMMON LAW
AGAINST HSBC SERVICES

583. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) as if fsdliyyforth in this Count. This Count asserts
claims against HSBC Services for breach d@iéiary duty pursuant to New York common law.

584. In providing administrative services tOptimal Arbitrage and Optimal SUS,
HSBC Services was responsible for accountingistear, and transfer services, including
reporting the Optimal Funds’ NAV. HSBC Serviaaupied a superior position over Plaintiffs
and the Class because it had superior actessonfidential information about Madoff's
purported investments, includinge purported location, secysitand value of the purported

assets.
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585. HSBC Services held itself owts providing superior aainistrative services to
financial firms. Specifically, HSBGervices held itself out, in its role as administrator, as part
of HSBC Holdings plc, one ofthe world’'s largest financial stitutions, with an obligation,
among other things, to verify pricing informati and to calculate the NAV reported to investors
on a monthly basis.

586. HSBC Services charged a premiumitsradministration of Optimal SUS.

587. HSBC Services’ superior position necessddteat Plaintiffs repose their trust and
confidence in HSBC Services to fulfill its duties)d Plaintiffs and th€lass did so by investing
and continuing to invest in the Optimal Funds.

588. HSBC Services accepted Plaintiffs’ and tha<s! repose of trust and confidence.

589. Plaintiffs and the Class reasonablypdaforeseeably trusted HSBC Services’
purported expertise and skill, and HSBC Serviezognized that Plaintiffs and the Class would
rely on and repose their trust in HSBC Serviedsen deciding to invest and retain their
investments in the Optimal Funds.

590. HSBC Services’ superior pogih over Plaintiffs and # Class gave rise to a
fiduciary duty and duty of care on the partlBBC Services to Plaintiffs and the Class who
invested in the Optimal Funds.

591. HSBC Services breached its fiduciaiyties to Plaintiffs and the Class bgter
alia, failing to discharge properlys responsibilities as adminiator, includingthe calculation
of the NAVs and review of information provided by Madoff.

592. Plaintiffs and the Class have beenmdged as a proximate result of HSBC

Services’ breach of fiduciary duties.
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COUNT 25

GROSS NEGLIGENCE
PURSUANT TO NEW YORK COMMON LAW
AGAINST HSBC SERVICES

593. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) as if fedliyforth in this Count. This Count asserts
claims against HSBC Services for grossligegmce pursuant to New York common law.

594. In providing administrative services tOptimal Arbitrage and Optimal SUS,
HSBC Services had a special relationship with Plsnéind the Class that gave rise to a duty to
exercise due care in therfimance of its duties.

595. HSBC Services’ duty of care to Plaiiféi and the Class was based on and arose
from, among other things, its duty to verifyigang information and to calculate the Optimal
Funds’ NAV reported to invests on a monthly basis.

596. HSBC Services knew or was recklessiot knowing that Plaintiffs and the Class
were relying on it to exercise reasonable cangraviding its services to Optimal Arbitrage and
Optimal SUS, and Plaintiffs and the Classl deasonably and foreseeably rely on HSBC
Services to exercise such care by investing @ninuing to invest in Optimal Arbitrage and
Optimal SUS.

597. HSBC Services was grossly negligent in its duties as administrator. HSBC
Services relied, with gross negligence, on iinfation provided by Madoff in calculating the
NAV, and relayed such incorrect information BRlaintiffs and theClass without scrutiny,
verification, confirmation or review of thenformation. HSBC Services was obligated to
scrutinize, verify, confirm or review ingendently the information it was providing in

calculating the NAV, but grossly failed to do selSBC Services grosshgailed to exercise the
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degree of prudence, caution, and good busimgastice that would be expected of any
reasonable financial professional.

598. HSBC Services was not entitled to rey the information provided by Madoff
because of the red flags surrounding Madofg ttonsolidation of the role of investment
manager, custodian and execution agent in Madoff, because the information was manifestly
incorrect.

599. Plaintiffs’ and the Class’ investment in Optimal Arbitrage and Optimal SUS has
been completely, or substantially, lost and, tiRlaintiffs and the Class have been damaged as a

proximate result of HSBC ®aces’ gross negligence.

COUNT 26

NEGLIGENCE
PURSUANT TO NEW YORK COMMON LAW
AGAINST HSBC SERVICES

600. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) as if fedliyforth in this Count. This Count asserts
claims against HSBC Services for negligence pursuant to New York common law.

601. In providing administrative services tOptimal Arbitrage and Optimal SUS,
HSBC Services had a special relationship with Plsnéind the Class that gave rise to a duty to
exercise due care in therfimance of its duties.

602. HSBC Services’ duty of care to Plaifidi and the Class was based on and arose
from, among other things, its duty to veripricing information and to calculate the NAV
reported to investors on a monthly basis.

603. HSBC Services knew or was recklesot knowing that Plaintiffs and the Class

were relying on it to exercise reasonable cangraviding its services to Optimal Arbitrage and
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Optimal SUS, and Plaintiffs and the Classl deasonably and foreseeably rely on HSBC
Services to exercise such care by investing @minuing to invest in Optimal Arbitrage and
Optimal SUS.

604. HSBC Services was negligent in its disrebsor its duties as administrator of the
Optimal Funds. HSBC Services negligentslied on information provided by Madoff in
calculating the NAV, and relayed such incorre¢bimation to Plaintiffs and the Class without
scrutiny, verification, confirmadin, or review of the infornteon. HSBC Services failed to
exercise the degree of prudence, caution, amdl dpusiness practice that would be expected of
any reasonable financial professional.

605. HSBC Services was not entitled to ray the information provided by Madoff
because of the red flags surrounding Madofg ttonsolidation of the role of investment
manager, custodian and execution agent in Madoff, because the information was manifestly
incorrect.

606. Plaintiffs’ and the Class’ investment in Optimal Arbitrage and Optimal SUS has
been completely, or substantially, lost and, tiRlaintiffs and the Class have been damaged as a

proximate result of HSBGervices’ negligence.

COUNT 27

UNJUST ENRICHMENT
PURSUANT TO NEW YORK COMMON LAW
AGAINST HSBC SERVICES

607. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) alliff set forth in this Count. This Count is

asserted against HSBC Services for unjustkment pursuant to New York common law.
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608. Plaintiffs and the Class base their ustj enrichment claim on the receipt or
retention of fees and other menithat HSBC Services obtainedla expense of Plaintiffs and
the Class and to which HSBC Services was erdttled, including, as specified in the EMs,
which provided as follows with respect@ptimal Arbitrage and Optimal SUS:

Pursuant to the Administration Agreement, the Administrator shall
be entitled to the following fees:

- In respect to Series which are fund of funds [i.e., Optimal
Arbitrage], the administratioree is 2 basis points per annum
subject to a minimum of USD 10,000.
- In respect to Series whicheafeeder funds investing in a
single managed account such as Optimal SUS, the
administration fee is 2.5 baspoints subject to a maximum
of USD 200,000 per annum per account. The Administrator
is also entitled to charge amvestment service fee of USD 35
per transaction.
The Administrator shalbe entitled to be mnbursed all reasonable
out of pocket expenses not exceeding USD 300 per month per
Series>®
609. HSBC Services was enriched at the expaidelaintiffs and the Class, including
by taking Plaintiffs’ and the C&’ monies in the forrof fees for theipurported administration
of Plaintiffs’ and the Classinvestment, and the purported, baotfact non-existent, capital
appreciation of such assets.
610. Plaintiffs and the Class involuntarilyonferred a benefit upon HSBC Services
without Plaintiffs and the C&s receiving adequate benefit @asmpensation in return. HSBC

Services appreciated this benefit and accke@ad retained the benefit under inequitable

circumstances.

®3 October 2008 EM, Ex. 13 at 12; Januaf08 EM, Ex. 12 at 12; October 2006 EM, Ex.
11 at 12.
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611. Equity and good conscience require HSBQviges to refund all fees and other

monies they received at Plaffg’ and the Class’ expense.

COUNT 28

BREACH OF FIDUCIARY DUTY
PURSUANT TO NEW YORK COMMON LAW
AGAINST HSBC TRUST

612. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) as if fedliyforth in this Count. This Count asserts
claims against HSBC Trust for breach of fidug duty pursuant to New York common law.

613. In providing custodial services to the Optimal Funds, HSBC Trust was
responsible for acting with reasonable skitkire, and diligence in the appointment and
monitoring of BMIS, and was responsible for theipaic oversight of BMIS in connection with
the custody of the assaisthe Optimal Funds.

614. HSBC Trust held itself out as providingperior custodian seices to financial
firms. Specifically, HSBC Trust held itself quh its role as custodian, as part of HSBC
Holdings plc, one of the world’s largest fir@al institutions, withan obligation, among other
things, to monitor and oversee the custody sdets held by other entities other than HSBC
Trust.

615. HSBC Trust charged a fee for theeosight and supervision of BMIS.

616. HSBC Trust’'s superior posith necessitated that Plaffg and the Class repose
their trust and confidence in HSBC Trust to fuliif duties, and Plaintiffs and the Class did so
by investing and continuing to invest in the Optimal Funds.

617. HSBC Trust accepted Plaintiffs’ and the Claggpose of trust and confidence.
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618. Plaintiffs and the Class reasonably and foreseeably trusted HSBC Trust's
purported expertise and skill, and HSBC Trustagnized that Plaintiffs and the Class would
rely on and repose their trust in HSBC Trust wHeniding to invest and t&n their investments
in the Optimal Funds.

619. HSBC Trust’'s superior position over Ritffs and the Clas gave rise to a
fiduciary duty and duty of care on the part WEBC Trust to Plaintiffs and the Class who
invested in the Optimal Funds.

620. HSBC Trust breached its fiduciary di Plaintiffs and the Class hwter alia,
failing to discharge properly itsesponsibilities as custodia including the oversight and
supervision of BMIS in holding thassets of Optimal Multiadvisors.

621. Plaintiffs and the Class have been damagea proximate result of HSBC Trust’'s

breach of fiduciary duties.

COUNT 29

GROSS NEGLIGENCE
PURSUANT TO NEW YORK COMMON LAW
AGAINST HSBC TRUST

622. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) as if fedliyforth in this Count. This Count asserts
claims against HSBC Trust for gross hggnce pursuant to New York common law.

623. In providing custodial services to @pal Arbitrage and Optimal SUS, HSBC
Trust had a special relationship wihaintiffs and the Class that\garise to a duty to exercise

due care in the performance of its duties.
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624. HSBC Trust's duty of care to Plaintiffend the Class was based on and arose
from, among other things, its uto oversee and monitor BMES custody of the assets of
Optimal Multiadvisors.

625. HSBC Trust knew or was reckless in rkotowing that Plaintiffs and the Class
were relying on HSBC Trust to exercise reasonable care in providing its services to Optimal
Arbitrage and Optimal SUS, and Plaintiffs and tblass did reasonablyé foreseeably rely on
HSBC Trust to exercise such care by investing) @ontinuing to invest in Optimal Arbitrage and
Optimal SUS.

626. HSBC Trust was grossly negligent irs iluties as custodian. HSBC Trust was
grossly negligent in failing to oversee and manitdhether BMIS held the assets of Optimal
Multiadvisors. HSBC Trust was obligated to act wigasonable skill, care, and diligence in its
oversight and supervision of BMIS, but grostied to do so. HSBOrust grossly failed to
exercise the degree of prudence, caution, amdl dpusiness practice that would be expected of
any reasonable financial professional.

627. Plaintiffs’ and the Class’ investment in Optimal Arbitrage and Optimal SUS has
been completely, or substantially, lost and, tiRlaintiffs and the Class have been damaged as a

proximate result of HSBCQrust's gross negligence.

COUNT 30

NEGLIGENCE
PURSUANT TO NEW YORK COMMON LAW
AGAINST HSBC TRUST

628. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) as if fedliyforth in this Count. This Count asserts

claims against HSBC Trust for negligence pursuant to New York common law.
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629. In providing custodian services to tdpal Arbitrage and Optimal SUS, HSBC
Trust had a special relationship withaintiffs and the Class that\garise to a duty to exercise
due care in the performance of its duties.

630. HSBC Trust's duty of care to Plaintiffand the Class was based on and arose
from, among other things, its uto oversee and monitor BMES custody of the assets of
Optimal Multiadvisors.

631. HSBC Trust knew or was reckless in rkotowing that Plaintiffs and the Class
were relying on HSBC Trust to exercise reasonable care in providing its services to Optimal
Arbitrage and Optimal SUS, and Plaintiffs and tblass did reasonablyé foreseeably rely on
HSBC Trust to exercise such care by investing) @ontinuing to invest in Optimal Arbitrage and
Optimal SUS.

632. HSBC Trust was negligent in its duties as custodian. HSBC Trust was negligent
in failing to oversee and monitor whether BMKeld the assets of Optimal Multiadvisors.
HSBC Trust was obligated to act with reasonable skill, care, and diligence in its oversight and
supervision of BMIS, but negligéy failed to do so. HSBC Trust negligently failed to exercise
the degree of prudence, caution, and good busipesgice that would be expected of any
reasonable financial professional.

633. Plaintiffs’ and the Class’ investment in Optimal Arbitrage and Optimal SUS has
been completely, or substantially, lost and, tiRlaintiffs and the Class have been damaged as a

proximate result of HSBC Trust's negligence.
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COUNT 31

UNJUST ENRICHMENT
PURSUANT TO NEW YORK COMMON LAW
AGAINST HSBC TRUST

634. Plaintiffs repeat and reallege all the allegations in this Complaint that are not part
of the Counts (paragraphs 1 through 380) aliff set forth in this Count. This Count is
asserted against HSBC Trust for unjust@mment pursuant to New York common law.

635. Plaintiffs and the Class base their ustj enrichment claim on the receipt or
retention of fees and other menithat HSBC Trust obtained at the expense of Plaintiffs and the
Class and to which HSBC Trust was not entitled)uding, as specified in the EMs, which
provided as follows with respect to feesdoly Optimal Arbitrage and Optimal SUS:

- in respect to Seriewvhich are fund of fundsi.p., Optimal
Arbitrage], the custody fee isne basis point subject to a
minimum of USD 10,000 per annum. In addition, there is a
custody transaction fee of USD 175.

- In respect to Serieshich are feeder funds.¢., Optimal SUS],
the custody fee is one basis poiftustody’s transaction fees are
waived®

636. HSBC Trust was enriched at the expens®lafntiffs and the Class, including by
taking Plaintiffs’ and the Class’ monies inetHorm of fees for their purported custody or
oversight of the custody of Plaintiffs’ and tl#ass’ investment, and ehpurported, but in fact
non-existent, capital appretion of such assets.

637. Plaintiffs and the Class involuntarilgonferred a benefit upon HSBC Trust

without Plaintiffs and the Clasreceiving adequate benefit compensation in return. HSBC

® October 2008 EM, Ex. 13 at 13; Januaf08 EM, Ex. 12 at 13; October 2006 EM, Ex.
11 at 13.
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Trust appreciated this beite and accepted and retainetthe benefit under inequitable
circumstances.
638. Equity and good conscience require HSBst to refund all fees and other

monies they received at Plaffg’ and the Class’ expense.

COUNT 32

FOR VIOLATIONS OF RULE 10b-5(b)
AND SECTION 10(b) OF THE EXCHANGE ACT
AGAINST OIS AND THE DIRECTOR DEFENDANTS

639. The Exchange Act Plaintiffs repeat and reallege all the allegations in this
Complaint that are not part tie Counts (paragraphstirough 380) as if fullyset forth in this
Count. This Count is asserted against Qi8 tihe Director Defendasitand is based only upon
Rule 10b-5(b) promulgated pursuant to Section 16{lthe Exchange Act, 15 U.S.C. § 78j(b).

640. The false and misleading statements andgsions alleged in this Count apply to
this Count only and do not apply to any other Csuat to any other padf this Complaint.

641. Defendants subject to this Count recklgssi knowingly made various deceptive
and untrue statements of material facts and omitiedtate material facts necessary in order to
make the statements made, in light of tieumstances under which they were made, not
misleading to the Exchange Act Plaintiffs and @ass. The purpose and effect of said false and
misleading statements, was, among other thitgg)duce the Exchange Act Plaintiffs and the
Class to purchase shares in Optimal Arbitrage and Optimal SUS.

642. During the Class Period, Defendants subjec¢his Count sold the Optimal Funds
based on false and misleading statements and emsssinvestors in the Optimal Funds or their

nominees were provided copie$ the prospectuses, callekfanatory Memoranda, or EMs.
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These documents, however, contained uniform epr@sentations and material omissions and
induced the Exchange Act Plaintitis invest in the Optimal Funds.

643. The EMs specifically statetthat only the representatis in the EMs and annual
reports for the Optimal Funds wexebe relied upon by investors:

(@) “No person has been authorisedcmnnection with this Memorandum to
give any information or make any represgions other than ascontained in this
Memorandum.®

(b) The subscription forms necessary itwest in the Optimal Funds and
attached to many of the EMsqugred investors to agreeah “I/We, having received and
considered a copy of the Memorandum, herebyiourthat this subscription is based solely on
the Memorandum together (where applicable) Wi most recent annual report and accounts of
the Fund and (if issued after such report andounts) its most recent unaudited semi-annual
report.”®®

644. The Defendants subject to this Count,aa&nowledged in their own documents,
recognized the fundamental imparte of proper due diligencerist monitoring, and oversight
of the investment manager, besk administrator and custodiaamd their obligation to perform
these functions. Nevertheless, the Defendanigest to this Countecklessly or knowingly
failed to perform due diligence that they recagd was essential and required by standard-
industry practice. Defendants subject to thimi@ also recklessly omlowingly disregarded the

red flags surrounding Madoff and that should halerted them, as experienced investment

professionals, to the need for heightened scrutiny.

% October 2008 EM, Ex. 13 at 2; January 2008, Ex. 12 at 2; October 2006 EM, Ex. 11 at 2;
June 2004 EM, Ex. 10 at 2.
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645. As set forth below in this Count, the Deflants subject to thi€ount recklessly
or knowingly misrepresented to the Exchange PRleintiffs and other menaos of the Class that
their assets were being investasing a split strikeonversion strategyDefendants subject to
this Count further misrepresented that they #redr financial serviceproviders and auditors
were conducting extensive due diligence amahioring of Madoff's operations, which served
as the Optimal Funds’ investment advisorswad as broker, execution agent, and custodian,
and that they had full transparency with exdpto all Madoff's operations. The Defendants
subject to this Count failed @isclose to the Exchange Act Piaffs and other members of the
Class the material facts that in reality omwe had conducted any meaningful due diligence on
Madoff prior to establishing the Optimaluids’ investments with Madoff;, no one was
meaningfully monitoring verifying, or confirmg Madoff's trade activity; effectively there was
no transparency into Madoff's operations; amul one had an independent, factual basis for
stating that Madoff was executigsplit strike conversion strategy.

1. False And Misleading Staterants And Omissions About the
Split Strike Conversion Strategy Used By Optimal SUS

646. The EMs consistently described the istreent strategy utilized by Optimal SUS
as seeking to obtain “capital appration” through the split strikeonversion strategy. The EMs
stated that:

The strategy utilized by the 8ker-Dealer is called “split-strike
conversion” and entails:

() purchasing a basket of thirty (30) to forty (40) large-
capitalization S&P 100 stocks weh together account for the
greatest weight of the Indexa therefore, when combined,
present a high degree of corteda with the general market;

® October 2008 EM, Ex. 13 at 40; Januaf08 EM, Ex. 12 at 39; October 2006 EM, Ex.
11 at 43.
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(i) purchasing out-of-the-monay at-the-money S&P Index put
options in the same dollar amount;

(i) selling out-of-the-mong S&P 100 Index call options
representing a dollar amount of the underlying Index
equivalent to the dollar amourdf the basket of shares
purchased.

* % %

Proprietary systems continuouslytiopize the basket of stocks to
replicate the performance of the overall market at low%ost.

647. These statements were false and mistgad In reality, no such strategy was

being executed becausesestors’ assets were being futetkeinto Madoff's Ponzi scheme in

which no legitimate securities transactions were ever conducted. Further, the EMs failed to

disclose to the Exchange Actakitiffs and other members ofelClass the material fact that
Defendants subject to thi3ount had no independent factuasisdor their representations about
the Optimal SUS’s investment strategy becausg tad never undertaken any meaningful steps
to confirm that the split strike conversiomagdegy was actually being implemented by Madoff.

2. False And Misleading Staterants And Omissions About Due
Diligence For Optimal Arbitrage and Optimal SUS

648. The EMs falsely and misleadingly reassunmevestors about éhcare that OIS and
the Director Defendants would partedly take in selectingnd monitoring the managers to
whom it entrusted the Optimal Funds’ assetsluding the so-called “Broker-Dealer:”

(@ “[OIS] bases its investment demsis on a careful analysis of many

investment manager§®

®7 October 2008 EM, Ex. 13 at 29; Januaf08 EM, Ex. 12 at 28; October 2006 EM, EXx.
11 at 31; June 2004 EM, Ex. 10 at 30.

® October 2008 EM, Ex. 13 at 11; Januaf08 EM, Ex. 12 at 11; October 2006 EM, Ex.
11 at 12; June 2004 EM, Ex. 10 at 12.
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(b) “Custodial risk . . . . The Fund musttiséy itself to ensure that such third
party [such as Madoff] has andaintains the necessary congrete, standing and expertise
appropriate to hold thassets concernef”

(©) “It is the [Optimal] Fund's task to select and diversify among the
distinctive investment techniques and strategfesach portfolio managéo achieve the Fund’s
investment objectives®

(d) “[Optimal Investment] specializes in advising multi-manager and multi-
strategy portfolios: and

(e) “The Investment Manager [Optimahvestment] shall select managers
with varied investment styles who have bithed records of success or the Investment
Manager believes demonstrate the potettidlecome outstanding investment manag&rs.”

649. These statements were false and mistepdDefendants subject to this Count did
not conduct a careful analysis of Madoff andefh to ensure that Madoff had the necessary
competence, standing, and expertise to hold the @pEomds’ assets. Further, the EMs did not
disclose that Defendants subject to this Couitedao conduct any meaningful due diligence of
Madoff and had never independently verifiedth a third-party that any of the trade
confirmations provided by Madoffiere true and correct, and thhe assets reported by Madoff

existed.

%9 October 2008 EM, Ex. 13 at 22; Januaf08 EM, Ex. 12 at 22; October 2006 EM, EXx.
11 at 22; June 2004 EM, Ex. 10 at 22.

0 October 2008 EM, Ex. 13 at 8; Januaf08 EM, Ex. 12 at 8; October 2006 EM, Ex. 11
at 8; June 2004 EM, Ex. 10 at 8.

"L October 2008 EM, Ex. 13 at 10; Januaép8 EM, Ex. 12 at 10; October 2006 EM, Ex.
11 at 10; June 2004 EM, Ex. 10 at 10.

2 October 2008 EM, Ex. 13 at 11; Januaép8 EM, Ex. 12 at 11; October 2006 EM, Ex.
11 at 12; June 2004 EM, Ex. 10 at 12.
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3. False And Misleading Staements And Omissions About
Madoff's Investments in U.S. Teasury Bills For Optimal SUS

650. The EMs falsely and misleadingly stat#tht Madoff usually invested in U.S.
Treasury Bills when not executing the split lsgriconversion strategy,rfipractice the Broker-
Dealer usually invests in U.S. Treasury Bil(&.”

651. This statement was false. Madoff newarested in U.S. Treasury Bills because
he never executed a single transaction in hisedtment Advisory business. The EMs failed to
disclose that the Defendants subject to thaunt had no independent factual basis for their
representations about the investments in Wr8asury Bills because they had never undertaken
any meaningful steps to confirm that theseegoment securities had actually been bought and
were being held.

4. False And Misleading Stag#ments And Omissions About
Optimal SUS’s “Deposits” With Madoff for Optimal SUS

652. The EMs falsely and misleadingly statedtttithe assets of [Optimal SUS] are
deposited with the Broker-Dealef*”

653. This statement was false. Madoff did not hold the assets of Optimal SUS in
deposit because Madoff stole the assets. The Eilds f@ disclose that the Defendants subject
to this Count had no independent factual basisttieir representations that the assets were
deposited with Madoff because they had never tiakien any meaningf@teps to confirm that.

5. Misleading Statements And Onssions About The “Possibility”
That Madoff Will Abscond With Optimal SUS’s Assets

654. The EMs misleadingly stated as follows:

3 October 2008, Ex. 13 at 29; January 2008 EM 12 at 28; October 2006 EM, Ex. 11 at
31; June 2004 EM, Ex. 10 at 30.

4 October 2008 EM, Ex. 13 at 29; Janu2008 EM, Ex. 12 at 28; October 2006 EM, Ex.
11 at 31; June 2004 EM, Ex. 10 at 30.
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Possibility of Fraud or Misappropriation

Neither [Optimal Multiadvisors], Optimal SUS nor the Custodian
has actual custody of the assets. Such actual custody rests with the
Broker-Dealer and/or its affiliated broker-dealer. Therefore, there
is the risk that th@&roker-Dealer could abscomwdth those assets.
There is always the risk thatethassets with the Broker-Dealer
could be misappropriated. In addition, information supplied by the
Broker-Dealer may be inaccurater even fraudulent. The
Investment Manager and the Administrator are entitled to rely in
such information (provided theyo so in good faith) and are not
required to undertake any dudigknce to confirm the accuracy
thereof’>

655. This statement was misleading. The Def@nts subject to this Count knew, or
were reckless in not knowing, based on the numerediflags of which they were aware that
fraud or misappropriation was, in factkitag place, and not a mere possibility.

656. This statement is also misleading becaudail$ to disclose the long list of red
flags of which the Defendants subject to thisu@t were aware. Specifically, this statement
failed to disclose that, (i) no one had confirmeel éxistence of Madoff's counterparties; (ii) no
one had confirmed the existence of the U.S. TngaBills at the end oéach year; (iii) Madoff's
auditing firm was unknown, clearly unequippedatalit Madoff, and had not conducted a single
audit of any entity since 1993; (iv) Madoff wastrexnely secretive; (v) key positions at BMIS
were held by Madoff's family members; (viladoff only provided paer confirmations of
trading records despitelliag the Defendants subjet this Count that 99%f the trades were
conducted electronically; (vii) Madits consistent returns were possible to replicate by others
and materially outside the realm of possibiliggsed on statistical analysis; and (viii) OIS had

specifically asked Madoff for the assets toHmd by an external custodian and Madoff had

refused.
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657. By reason of the foregoing, Defendantgject to this Countirectly violated
Section 10(b) of the Exchange Act and Ra@b-5(b) promulgated thereunder in that they
recklessly or knowingly made untrue statementsnaferial facts or omitted to state material
facts necessary in order to make statements made, in light of the circumstances under which
they were made, not misleading.

658. The Exchange Act Plaintiffs and the Class, in ignorance of the false and
misleading statements and omissions made reslkler knowingly by Defendhds subject to this
Count, relied, to their detriment, on such mling statements and omissions in purchasing
shares in the Optimal Funds. The Exchawge Plaintiffs and the Class have suffered
substantial damages with respect to their inaests in the Optimal Funds as a result of the

wrongs alleged herein in an amount to be proven at trial.

COUNT 33

FOR VIOLATIONS OF SECTION 20(a) OF THE EXCHANGE ACT
AGAINST SANTANDER AND ECHEVERRIA

659. The Exchange Act Plaintiffs repeat andllege (i) all the allegations in this
Complaint that are not part of the Countarggraphs 1 through 380), and (ii) the Counts
pursuant to Rule 10b-5 and Section 10(b) & BExchange Act against any of the Santander
Defendants, as if fully set fdrtin this Count. This Count asserted against Defendants
Santander and Echeverria pursuant to Secti¢m) 20 the Exchange Act, 15 U.S.C. § 78j(b).

660. Defendants Santander and Echeverria ae®dontrolling persons within the

meaning of Section 20(af the Exchange Act, as alleged herein.

> October 2008 EM, Ex. 13 at 34; Januaf08 EM, Ex. 12 at 33; October 2006 EM, Ex.
11 at 36; June 2004 EM, Ex. 10 at 35.

202



Case 1:09-cv-20215-PCH Document 156 Entered on FLSD Docket 10/21/2009 Page 218 of
229

661. Defendant Echeverria was Chief Execut@#icer and Chief Investment Officer
of OIS from its inception tlmugh July 2008, and a Director @fptimal Multiadvisors and the
Optimal Funds. Echeverria had dayeay control and exercisedhy-to-day control of OIS,
Optimal Multiadvisors, and the Optimal Fund#éccordingly, Defendant Echeverria had the
power to control the general business affairOt®, Optimal Multiadvisors, and the Optimal
Funds, and the power to directly or indireatiyntrol or influence the specific corporate policy
(e.g., the failure to conduct due diligence) asQDptimal Multiadvisors, and the Optimal Funds
which resulted in primary liability.

662. OIS was a wholly-owned subsidiary of Samder at all relevant times. Santander
had day-to-day control and exexed day-to-day control of OlSAccordingly, Santander had (i)
the power to control thgeneral business affairs of OlS)da(ii) the powerto directly or
indirectly control or influene the specific corpate policy (e.g., the failure to conduct due
diligence) at OIS which resulted in primary liability.

663. As a direct and proximateselt of the wrongful condualleged in this Count, the
Exchange Act Plaintiffs and the Class suffemedeconomic loss and damages in connection with

their purchases of shares in the Optimahds in an amount to be proven at trial.

COUNT 34

FOR VIOLATIONS OF RULE 10b-5(b)
AND SECTION 10(b) OF THE EXCHANGE ACT
AGAINST PwWC IRELAND

664. The Exchange Act Plaintiffs repeat and lege as if fully set forth in this Count
the allegations in the following paragraphstiois Complaint: 1-58)(); 191-264; and 281-380.
This Count is asserted against PwC Ireland & based only upon Rule 10b-5(b) promulgated

pursuant to Section 10(bJ the Exchange Act, 15 U.S.C. § 78j(b).
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665. The false and misleading statements andsions alleged in this Count apply to
this Count only and do not apply to any other Cspot to any other padf this Complaint.

666. PwC Ireland issued audit opinions thainstituted the presentation of false and
misleading information as to the assets of OaglilBUS. Instead of billions of dollars, as
represented, virtually no assets actually eslisteThese statements were made recklessly or
knowingly and constitute deceptive and untrueest&nts of material facts and omissions of
material facts necessary in order to make the statements made, in light of the circumstances
under which they were made, not misleadinfjhese statements induced the Exchange Act
Plaintiffs to invest in Optimal SUS.

667. PwC Ireland made the following false and misleading statements: PwC Ireland
issued audit opinions for every calendar yleatween 2003 and 2007 with respect to Optimal
SUS'’s financial statement8. In each of these opinions, Pvi@land (i) stated that it conducted
the audits in accordance with ISAnd (ii) expressed an unqualified opinion that Optimal SUS’s
“financial statements present fairly, in all nméé respects, the financial position of [Optimal
SUS] as of December 31, 200[3-it$ financial performance and its cash flows for the year then
ended in accordance with Internaé Financial Reporting Standards.”

668. Each of those statements was false. e $tatements were false for the following
reasons:

@) PwC Ireland knew, or was recklessnot knowing that, Optimal SUS’s
financial statements did not reflect the fin@h@osition of Optimal SUS as of December 31,

200[3-7];
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(b) PwC Ireland knew, or was reckless in not knowing, that its audits of
Optimal SUS did not meet, were in violatiofy and were not in accordance with ISA;

(©) PwC Ireland did not confirm the existence of Optimal SUS’s supposed
assets. While purporting to conduct an audit pursuant to ISA, PwC Ireland did not take the most
fundamental and obvious steps in confirming thisterce of Optimal SUS’s assets, and did not
do so despite the requirements pursuant to ISA, as set forth above,;

(d) PwC Ireland acted recklegsh making the false statements alleged in this
Count and its conduct in performing the dsdivas highly unreasonable and represented an
extreme departure from theastlards of ordinary care;

(e) PwC Ireland knew facts or had accessformation suggesting that their
audit opinions were not accurate or failecckeeck information that PwC Ireland had a duty to
monitor and which would have demonstratesl flsity of its statements when made; and

() PwC Ireland knew that substantially all of Optimal SUS’s assets were
managed by Madoff, who as the investmedvisor, the broker-dealeand custodian of the
assets held highly-unusual multiple roles tfatilitated Madoff's fraud. Yet, PwC Ireland
failed, as described above, to conduct the mihsteps necessary todependently confirm the
existence of Optimal SUS’s assets, so that Pwl{and’s audits failed to uncover the fact that the
assets did not exist.

669. To issue unqualified audit opinions tf@ptimal SUS had hundreds of millions or
billions of dollars of assetsithout any independent confirmatiorathany of the assets actually

existed is a textbook definition of such recklasslit because it failed to comply with ISA and

® The Exchange Act Plaintiffs are only sgiPwC Ireland for audit opinions issued within
the last five years prior to thiging of this lawsuiton January 27, 2004, in light of the five year
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the requisite accounting stdards and constitutesssentially, no audit at alllssuing clean audit
opinions in the circumstancesrbe with the multiple red flagset forth above, is even more
reckless yet. The failure of PwC Ireland to acquire evidential matter from independent third
parties, such as counterparties the alleged trades by BMI&r the custodian of the U.S.
Treasury Bills, or to acquire mict personal knowledge, su@ls by inspections and physical
examination of the assets, not only was a blatasaton of auditing standds, but violated the
most common sense and obvious purpose of an auditconfirm that reported assets in fact
exist.

670. In ignorance of the false and misleadstgtements described in this Count, the
Exchange Act Plaintiffs relied, to their detent, on such misleading statements and omissions
contained in PwC Ireland’s unquadifl audit opinions by invéag in Optimal SUS. The
Exchange Act Plaintiffs have suffered substardemages with respect to their investments in

Optimal SUS as a result of the wrongs allegag@indan an amount to be proven at trial.

COUNT 35

FOR VIOLATIONS OF SECTION 20(a) OF THE EXCHANGE ACT
AGAINST PwC INTERNATIONAL

671. The Exchange Act Plaintiffs repeat andllege as if fully seforth in this Count,
the allegations in the following paragraphgtaé Complaint, (i) 158(c); 191-264; and 281-380;
and (ii) the Counts pursuant to IRWO0b-5 and Section (i) of the Exchange Act against any of
the PwWC Defendants. This Count is assedgdinst Defendant PwC International pursuant to

Section 20(a) of the Exchange Act, 15 U.S.C. § 78j(b).

statute of repose under the Exchange Act. ittajuinions for any calendar year prior to 2003
would have been issued in 2003, or before, and whailldutside the five yeastatute of repose.
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672. Defendant PwC International is a controlling person within the meaning of
Section 20(a) of the Exchange Act, as alleged herein.

673. Defendant PwC International had the mowo influence and control and did
influence and control, directly or indirectline decision making of PwC Ireland, PwC U.S., and
PwC Bermuda, including the content and dissetmon of the audit opinions of Optimal SUS
that were false and misleading, by virtue of Plmt@rnational’s peicipation in,and control and
awareness of, the operations, audit proceduteht work, and audit standards of PwC Ireland,
PwC U.S., and PwC Bermuda.

674. PwC International had direct and supeowsinvolvement and control in the day-
to-day operations, audit procedar audit work, and audit stamda of PwC Ireland, PwC U.S.,
and PwC Bermuda and, therefore, is presumdate had the power tmuwtrol or influence the
audit statements, audit procedures, and conduatginge to the primary securities violations
alleged in this Complaint.

675. As a direct and proximateselt of the wrongful condualleged in this Count, the
Exchange Act Plaintiffs and the Class suffedaanages in connectionitiv their purchases of

shares in the Optimal Funds in amount to be proven at trial.

COUNT 36

FOR VIOLATIONS OF RULE 10b-5(b)
AND SECTION 10(b) OF THE EXCHANGE ACT
AGAINST HSBC SERVICES

676. The Exchange Act Plaintiffs repeat and reallege all the allegations in this
Complaint that are not part die Counts (paragraphstirough 380) as if fullyset forth in this
Count. This Count is asserted against Ded@bdHSBC Services pursuant to Rule 10b-5(b)

promulgated under Section 10(b) of the Exchange Act, 15 U.S.C. 8§ 78j(b).
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677. The false and misleading statements andgsions alleged in this Count apply to
this Count only and do not apply to any other Cspot to any other padf this Complaint.

678. HSBC Services issued false statemeatstaining inflated NAV calculations and
account balance information. HSBC Servicgsued these statements, at a minimum, on a
monthly basis throughout the Cé&aPReriod. In issuing theseagments, HSBC Services acted
recklessly or knowingly because HSBC Servikeew or had access to information indicating
that its statements were not accurate. HSB&i&es acted recklessly by failing to check or
verify the information receiveddm BMIS despite a duty to s¢mize and verifyindependently
the information relating to the NAV and accountdnges. HSBC Servicefailure to check or
verify the information was also reckless becall&BC Services was aware of the red flags
surrounding Madoff, including the consolidationtbé roles of investment manager, custodian,
and execution agent.

679. HSBC Services also made the following false and misleading statement in the
Explanatory Memoranda:

The Administrator shall use reasonable endeavors to verify any
pricing information, including estimas of prices supplied by the
underlying funds or any connectgmbrson thereof (including a
connected person which is aoker, market maker or other
intermediary).’

680. This statement was false and mislegdbecause HSBC Services did not use
reasonable endeavors to verify pricing infotima to the extent that BMIS reported to HSBC
Services purchases and sales of securities e¢gthat were outside the daily trading range.

HSBC Securities knew, or was reckless in kimdwing, that BMIS reported to HSBC Services

purchases and sales of securitisprices that were outside the daily trading range. HSBC
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Services’ failure to check or verify the imfpation was also reclds, and lacked good faith,
because HSBC Services was aware of ted flags surrounding Madoff, including the
consolidation of the roles afivestment manager, custodian, and execution agent.

681. The Exchange Act Plaintiffs justifiablylred on the information contained in the
HSBC Services statements. Further, HSBC i8esvwas paid substantial fees for performing
administrative services.

682. As a direct and proximateselt of the wrongful condu@lleged in this Count, the
Exchange Act Plaintiffs and the Class suffedainages in connection with their purchases of

shares in the Optimal Funds in amount to be proven at trial.

COUNT 37

FOR VIOLATIONS OF RULE 10b-5(b)
AND SECTION 10(b) OF THE EXCHANGE ACT
AGAINST HSBC TRUST

683. The Exchange Act Plaintiffs repeat and reallege all the allegations in this
Complaint that are not part tie Counts (paragraphstirough 380) as if fullyset forth in this
Count. This Count isasserted against Defendant HSBQusEr pursuant to Rule 10b-5(b)
promulgated under Section 10(b) of the Exchange Act, 15 U.S.C § 78j(b).

684. The false and misleading statements andsions alleged in this Count apply to
this Count only and do not apply to any other Csuat to any other padf this Complaint.

685. HSBC Trust made the following false and misleading statements in the
Explanatory Memoranda:

The Custodian will act with reasorlalskill, care and diligence in

the selection, appointment amibnitoring of Correspondents and
shall be responsible the Fund, for the duration of any agreement

" October 2008 EM, Ex. 11 at 15; Januaf08 EM, Ex. 11 at 15; October 2006 EM, Ex.
11 at 15; June 2004 EM, Ex. 11 at 15.
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with a Correspondent, for satisfying itself periodically as to the
ongoing suitability of any suchCorrespondents to provide
custodial services to the Fundlhe Custodian will maintain an
appropriate level of supervasi over any Correspondent and will
make appropriate enquiries periodically to confirm that the
obligation of any Corresponderdontinue to be competently
discharged®

686. This statement is false because HSBC fldigs not act with reasonable skill, care,
and diligence in the appointment and monitorindd1S and did not satisfytself periodically
that BMIS was a suitable custodian. In issuimgse statements, HSBC Trust acted recklessly or
knowingly because HSBC Trust knew, or was resxl@ not knowing, that the statements were
not accurate. HSBC Trust acted recklessly bintato act with reasonable skill, care, and
diligence in the appointment andnitoring of BMIS as custodian of all Optimal SUS assets and
a substantial portion of Optimal Arbitrage’s assets.

687. HSBC Trust acted recklessly by failing &t with reasonable skill, care, and
diligence in the appointment and monitoring of BMiS holder of all Optimal SUS’s assets and
a substantial portion of Optimal Arbitrage’s asseHSBC Trust was als@ckless, and did not
act in good faith, because HSBC Trust was awétbe red flags surrounding Madoff, including
the consolidation of the raeof investment manager,stadian, and execution agent.

688. The Exchange Act Plaintiffs and the Class justifiably relied on the information
contained in the HSBC Trust statements. Furth$SBC Trust was paid substantial fees for
performing, monitoring, and overseeing BMIS’s custody of the assets.

689. As a direct and proximateselt of the wrongful condualleged in this Count, the

Exchange Act Plaintiffs and the Class suffedaanages in connectionitiv their purchases of

shares in the Optimal Funds in amount to be proven at trial.

8 October 2008, Ex. 13 at 13; Januafps, Ex. 12 at 13; October 2006, Ex. 11 at 13.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, on behalf of theelves and other members of the Class
demand judgment against Defendants as follows:

(@) Declaring this action tbe a proper class action miainable pursuant to
Rule 23(a) and 23(b)(3) of the Federal Rule€unfil Procedure and declaring Plaintiffs proper
Class representatives;

(b)  Awarding damages suffered by Plaifgifand the Class as a result of
the wrongs complained of hereingg&ther with appropriate interest;

(c)  Awarding Plaintiffs and the Clasapitive damages, where appropriate,
suffered as a result of thherongs complained of herein;

(d)  Declaring that Defendants have beamustly enriched and imposing a
constructive trust to recoup Defendants’ feesjust benefits, and other assets for the
benefits of Plaintiffs and the Class;

(e) Enjoining Defendants from usin@ptimal Multiadvisors’ or Optimal
SUS’s assets to defend this action or tbeotvise seek indemndation from the Fund for
their wrongful, deceitfulreckless, or negligenbaduct as alleged herein;

0] Awarding Plaintiffs and the @bs costs and disbursements and
reasonable allowances for tifees of Plaintiffs’ and Clss’ counsel and experts, and
reimbursement of expenses; and

() Granting such other and further réligs the Court may deem just and

proper.
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JURY TRIAL DEMANDED

Plaintiffs demand a jury trial oflaclaims and issues so triable.

COUGHLIN STOIA GELLER
Date: October 21, 2009 RUDMAN & ROBBINS LLP

s/ Jack Reise
Jack Reise
Stephen R. Astley
Michael L. Greenwald
120 E. Palmetto Park Road, Suite 500
Boca Raton, FL 33432-4809
Tel: (561) 750-3000
Fax: (561) 750-3364

COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP
James Jaconette

655 West Broadway, Suite 1900
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